APPENDIX D
SJMSCP REGULATORY SETTING
DESCRIPTIONS OF APPLICABLE
STATE AND FEDERAL LAWS
The SJMSCP is intended to provide compliance with the following state and federal regulations:
CALIFORNIA ENVIRONMENTAL QUALITY ACT
Public Resources Code Sections 21000-21177 for Statutes and the California Code of Regulations,
formerly California Administrative Code Sections 15000 et seq., for State CEQA Guidelines
Section 15065 of the State CEQA Guidelines states that a mandatory finding of significance shall be made
when a project has the potential to substantially...reduce the habitat of a fish or wildlife species, cause a
fish or wildlife population to drop below self-sustaining levels, threaten to eliminate a plant or animal
community, reduce the number or restrict the range of a rare or endangered plant or animal....”
Section 15206(b)(5) of the State CEQA Guidelines states that a project shall be of statewide, regional or area
wide significance if it “would substantially affect sensitive wildlife habitats including, but not limited to,
riparian lands, wetlands, bays, estuaries, marshes and habitats for rare or endangered species as defined by
Fish and Game Code Section 903.”
Section 15380 of the State CEQA Guidelines states that a “Species” means a species or subspecies of animal
or plant or a variety of plant. A species of animal or plant is:
A.

“Endangered” when its survival and reproduction in the wild are in immediate jeopardy
from one or more causes, including loss of habitat, change in habitat, over exploitation,
predation, competition, disease, or other factors; or

B.

“Rare” when either:

C.
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1.

Although not presently threatened with extinction, the species is existing in such
small numbers throughout all or a significant portion of its range that it may
become endangered if its environment worsens; or

2.

The species is likely to become endangered within the foreseeable future
throughout all or a significant portion of its range and may be considered
“threatened” as that term is used in the Federal Endangered Species Act.

A species of animal or plant shall be presumed to be rare or endangered as it is listed in:
1.

Sections 670.2 or 670.5, Title 14, California Administrative Code; or

2.

Title 50, Code of Federal Regulations Sections 17.11 or 17.12 pursuant to the
D-1

Federal Endangered Species Act as rare, threatened or endangered.
D.

A species not included in any listing identified in subsection C, above, shall nevertheless
be considered to be rare or endangered if the species can be shown to meet the criteria in
subsection B, above.

E.

This definition shall not include any species of the Class Insecta which is a pest whose
protection under the provisions of CEQA would present an overwhelming risk to man as
determined by:
1.

The Director of Food and Agriculture with regard to economic pests; or

2.

The Director of Health Services with regard to health risks.

Section 15382 of the State CEQA Guidelines states that a “significant effect on the environment” means a
substantial or potentially substantial adverse change in any of the physical conditions within the area
affected by the project including....flora, fauna....”
Appendix G of the State CEQA Guidelines states that a project will normally have a significant
environmental effect if it:
1.

Will substantially affect a rare or endangered species of animal or plant or the habitat of
the species

2.

Substantially interfere with the movement of resident or migratory fish or wildlife

3.

Substantially diminish habitat for fish, wildlife or plants

The State CEQA Guidelines also state that the cumulative impacts of a project on species and habitats must
be considered (Section 15130). In short, the cumulative impacts of all the individual projects which will
occur under the all local general plans and for SJMSCP Covered Activities and how these will or will not
change biological resources in San Joaquin County are identified and considered under this provision.
FEDERAL CLEAN WATER ACT
Federal Water Pollution Control Act (33USC 1251-1387) and definitions of Waters of the United States
per the Code of Federal Regulations (Sections 33 CFR 328.3 et seq. and 40 CFR 230.3 et seq.) and,
more particularly, Section 404 of 33 United States Code Subsection 1344.
Section 404 of the Federal Clean Water Act (a.k.a. the Federal Water Pollution Control Act, 33USC 12511387) regulates activities that result in the discharge of dredged or fill material into waters of the United
States. Waters of the United States are defined in the Code of Federal Regulations (Sections 33 CFR 328.3
et seq. and 40 CFR 230.3 et seq.) and include lakes, ponds, rivers, perennial and intermittent streams,
ephemeral swales, seasonal ponds, vernal pools, reservoirs, farm or stock ponds fed by direct rainfall or
impoundment of a stream (not by pumped water), artificial wetlands that receive water without artificial
controls (such as pumps, valves or gates). Waters of the United States including wetlands which are
defined as areas inundated or saturated by surface or groundwater at a frequency and duration sufficient
to support, and that under normal conditions do support, a prevalence of vegetation typically adapted for
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life in saturated soil conditions including swamps, marshes, bogs and similar areas.
Waters of the United States exclude irrigation ditches, drainage ditches excavated in uplands, temporary
sediment basins on construction sites, wastewater systems including treatment ponds and lagoons and
ponds and wetlands created as part of an ongoing mining operation (unless created as mitigation for past
impacts)
STREAMBED ALTERATION PERMITS/SECTION 1600 PERMITS
Sections 1600-1607 of the California Fish and Game Code
Sections 1600-1607 of the California Fish and Game Code regulates activities that would alter the flow,
bed, channel or bank of streams or lakes. In practice, the California Department of Fish and Game usually
marks its jurisdictional limit at the top of the stream or lake bank or at the outer edge of the riparian
vegetation, whichever is wider.
NATURAL COMMUNITIES CONSERVATION PLANNING ACT OF 1991 - NCCP
The California Natural Communities Conservation Planning Act of 1991, enacted by Chapter 765 of
the California statutes of 1991 (A.B. 2172) and codified, in part, in the California Fish and Game Code
at Section 2800, et seq. and including all regulations promulgated pursuant to that Act.
The legislation allows development and implementation of a plan in accordance with the NCCP Act which
provides comprehensive management and conservation of multiple wildlife species, and which identifies
and provides for the regional or area-wide protection and perpetuation of natural wildlife diversity while
allowing compatible and appropriate development and growth. The legislation provides the California
Department of Fish and Game with the authority to issue incidental take authorizations.
STATE AND FEDERAL WETLANDS POLICIES
Federal Policy (See also Federal Clean Water Act, above); California Fish and Game Code Section
1776 et seq.
In addition to regulations in the Federal Clean Water Act pertaining to wetlands, the California Department
of Fish and Game and the U.S. Fish and Wildlife Service have adopted policies of no net loss of wetlands.

CALIFORNIA ENDANGERED SPECIES ACT
California Fish and Game Code Section 2050 et seq. and Section 86.
The California Endangered Species Act (Sections 86 and 2050 et seq. of the Fish and Game Code) states
that no person (any natural person, partnership, corporation, trust or other type of association)
shall...take...any species or any part or product thereof, that the commission determines to be an endangered
or a threatened species, or attempt any of those acts... Section 2085 of the Fish and Game Code states that
the provisions of the California Endangered Species Act extends to any species designated as a candidate
species....”Take” is defined under the Fish and Game Code (Section 86) as meaning to hunt, pursue, catch,
capture, or kill or attempt to hunt, pursue, capture or kill. The California Department of Fish and Game’s
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General Counsel has opined that the term “take” under the California Endangered Species Act does not
include indirect harm to a species and does not include habitat modification. However, take is considered
to result if the killing of a species subject to the California Endangered Species Act occurs as a direct result
of habitat modification. The California Department of Fish and Game Counsel further opines that habitat
modification may provide circumstantial evidence of the killing of a member of a species (take), but that
proof of killing is required (unless another provision of Section 86 applies).1
NATIVE PLANT PROTECTION ACT
California Fish and Game Code, Section 1900 et seq.
Provides for preservation, protection and enhancement of endangered or rare native plants of California.
FEDERAL ENDANGERED SPECIES ACT
16 United States Code Subsections 1531 et seq., and regulations promulgated pursuant to that Act
including, but not limited to, 50 Code of Federal Regulations 17.3(c)(1990)
The Federal Endangered Species Act (16 USC 1538) states that it is unlawful for any person (individual,
corporation, partnership, trust, association, or any other private entity; or any officer, employee, agent,
department or instrumentality or the Federal government; or any State, municipality, or political
subdivision of a State)...to take...a species listed under the Federal Endangered Species Act. Take means
to harass (act or lack of action which creates the likelihood of injury to wildlife by significantly disrupting
normal behavioral patterns), harm (act which kills or injures wildlife including significant habitat
modification or degradation), pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to
engage in any such conduct [16 USC 1532(19), 50 CFR 17.3(c)(1990)].
Unlike the California Endangered Species Act, the Federal Endangered Species Act states that harm, and
therefore, take, of a species will occur when habitat modification occurs if it can reasonably be foreseen
that the habitat modification will harm the species.2
MIGRATORY BIRD TREATY ACT
United States Code Sections 703 et seq.
The Migratory Bird Treaty Act (USC Sections 703 et seq.) provides that it is unlawful at any time, by any
means or in any manner, to pursue, hunt, take, capture, kill, attempt to take, capture, or kill, possess....any
migratory bird, any part, nest or egg, thereof. This prevents the direct harming of bird species covered by
this act. It does not refer to habitat modification, but only to directly disturbing the bird species. All birds
included in the SJMSCP Covered Species List are included in the Migratory Bird Treaty Act.

1

2

November 14, 2000
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Vigo, Deputy Attorney General, Department of Justice, Sacramento
from Craig Manson, General Counsel, California Department of Fish
and Game.
Babbitt v. Sweet Home Chapter of Communities, U.S. Supreme Court,
June 29, 1995.
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BALD AND GOLDEN EAGLE PROTECTION ACT
United States Code Sections 668-668 D
The Bald and Golden Eagle Protection Act (2), similarly to the Federal Endangered Species Act, makes
it unlawful to take a bald or golden eagle. This protection is, for purposes of application, considered as
duplicated under the Federal and State Endangered Species Acts for bald and golden eagles.
STATE SUBDIVISION MAP ACT
California Government Code, Division 2 (Sections 66410 - 66499.37)
This Act governs the division of lands and includes the following language directly pertaining to the
SJMSCP:
Section 66474(e) - A legislative body of a city or county shall deny approval of a tentative map or parcel
map for which a tentative map was not required, if it makes any of the following findings:...(e) that the
design of the subdivision or the proposed improvements are likely to cause substantial environmental
damage or substantially and avoidably injure fish and wildlife or their habitat.
PORTER-COLOGNE ACT
California Water Code Sections 13020 et seq.
This act regulates water quality within California. The SJMSCP, through preserve management,
maintenance of upland preserves and incidental take avoidance measures, assists in implementing this act.
CORTESE-KNOX ACT (a.k.a. Local Government Reorganization Act of 1985)
California Government Code Sections 56000 - 57550.
This act addresses incorporations, annexations and similar reorganizations of local governments. Per the
SJMSCP, incidental take coverage may be extended to new towns and areas of annexations with a cap of
5,000 acres of "new additions" over the life of the plan.
PLANNING AND ZONING LAW
California Government Code, Sections 65000 et seq.
Among numerous laws, this portion of the Government Code includes provisions for the Office of Planning
and Research, public hearings, creation of local planning agencies, zoning, adoption of fees, and specifies
the authority and scope of general plans, including open space elements.

MITIGATION BANKS
Land banks used to off-set impacts to wetlands must comply with Federal Register Notice: November 28,
1995, Vol. 60, No. 228, Federal Guidance for the Establishment, Use and Operation of Mitigation Banks.
November 14, 2000
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All other mitigation banks shall comply with the "Official Policy on Conservation Banks" issued by the
California Resources Agency (April 7, 1995). (Please refer to pages following D-15 for a copy of the
applicable Federal Register Notice).
GOVERNMENT CODE 66000, ET SEQ. Please refer to attached pages.
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APPENDIX E
REGULATORY FRAMEWORK - SJMSCP
DESCRIPTION OF APPLICABLE
LOCAL REGULATIONS
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SAN JOAQUIN COUNTY
San Joaquin County General Plan 2010 Volume 1: Policies/Implementation; Adopted by the San Joaquin
County Board of Supervisors July 29, 1992, as amended
RECREATION
By 2010, an additional 4,000+ acres of regional parkland will be needed to serve County residents.
Objectives:
1.

To serve the recreation needs of the County population by providing regional and local parks and
recreational facilities.

2.

To protect the diverse resources upon which recreation is based, such as waterways, marsh lands,
wildlife habitats, unique land and scenic features, and historical and cultural sites.

3.

To ensure the preservation of the Delta and the opportunity for the public to learn about and enjoy
this unique recreation resource.

4.

To promote the recreational potential of San Joaquin County.

Policies:
1.

San Joaquin County shall continue to be a major developer and operator of regional parks and shall
facilitate the development and operation of local parks.

2.

The criteria outlined in Table IV-5 shall be used for the development of parks (Regional parks 15-200
acres in size; nature-oriented outdoor recreation, picnicking, boating, fishing, camping, trail uses
and play areas; within one hour drive time; 10 acres per 1,000 population).

7.

Natural features shall be preserved in recreation areas, and opportunities to experience natural
settings shall be provided.

8.

The County shall protect those resource areas identified in figure IV-2 as being significant for
recreation [Brovelli Woods; Mokelumne River; Oak Groves (northeast County); Potato Slough;
White slough; Disappointment Slough; South Spud Island; Latham Slough; Connection Slough;
Middle River; Trapper Slough; Stanislaus River; Salmon Slough].

9.

It shall be recognized that the value of some public land may lie in the preservation of natural or
historic features with limited or no public uses permitted on the site.

12.

Areas for the following recreational opportunities should be provided along the County's waterways:
a)
b)
c)

bank fishing;
boating;
water skiing;
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d)
e)
f)

hiking, bicycling, and horseback riding;
picnicking; and
nature study.

13.

Recreational use of the County's waterways will be supported, and the County shall ensure adequate
public access to waterways at selected locations.

15.

The recreational values of the Delta, the Mokelumne River, and the Stanislaus River shall be
protected.

16.

The recreational potential, particularly for trails, of the Calaveras River, the San Joaquin River, the
Stockton Diverting Canal, and water conveyor projects shall be recognized and studied. The
potential for land use conflicts associated with public use of waterways (e.g. trespassing, littering,
vandalism) should be assessed for selected recreation sites.

17.

The Delta shall be recognized as an area of international importance and as a major recreational,
wildlife, agricultural, and economic resource of San Joaquin County.

18.

Waterway development and development of Delta islands shall protect the natural beauty, the
fisheries, wildlife, riparian vegetation, and the navigability of the waterway.

Implementation:
1.

Public land acquisition
f)

2.

Recreation activities. The County shall address the lack of the following recreational activities and
provide for them:
a)
b)
c)

13.

The County shall pursue the acquisition of conservation easements for preservation of
riparian vegetation along the Mokelumne River, and study the feasibility of additional public
recreational areas on the river.

bank fishing;
camping; and
nature study.

Park funding. The County shall develop and adopt programs for funding local and regional parks.
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RESOURCES
Open Spaces
Objective:
1.

To preserve open space land for the continuation of commercial agricultural and productive uses,
the enjoyment of scenic beauty and recreation, the protection and use of natural resources, and for
protection from natural hazards.

Policies:
1.

The open space resources in Table VI-1 shall be protected as indicated. (Waterways - water
dependent uses only, riparian habitat - retention or replacement; riparian woodlands - no removal;
wetlands - retention or replacement; significant oak groves - retention; habitat for threatened, rare
or endangered species - protection of species; vernal pools - protection of resources; heritage trees protection of resources; Lands to be retained in agriculture - agriculture and related uses only)

2.

A Resource Conservation designation shall be used on the General Plan 2010 Map to protect
significant resource areas and protect public safety.

3.

Development may be permitted in Resource Conservation Areas only if proposed uses will not have
significant negative impacts on the continued existence or use of the resource.

4.

Areas with serious development constraints, such as the Delta, should be predominantly maintained
as open spaces.

8.

Open space areas shall be maintained between communities, as much as possible, to help preserve
the identities of the communities.

9.

The public should have opportunities to experience and appreciate open space resources.

10.

Views of waterways, hilltops, and oak groves from public land and public roadways shall be
protected.

11.

Outstanding scenic vistas shall be preserved and public access provided to them whenever possible.

13.

Development proposals along scenic routes shall not detract from visual and recreational
experience.

Implementation:
1.

Open Space Designations. The General Plan land use designations of Agriculture and Resource
Conservation shall be used to protect open space resources.

2.

Resource Conservation Areas.
a)

The General Plan 2010 Map shall designate as Resource Conservation those areas indicated
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b)
c)

as such in Table VI-1 (waterways, riparian habitat, significant vegetation, extractive
resources)
Discretionary permits shall be required for development in Resource Conservation Areas.
Environmental Assessments for development proposals within Resource Conservation areas
shall identify the sensitivity of resources and measures to protect the resources.

3.

Waterways Access. The County shall seek to develop, in coordination with the Delta Advisory
Planning Council, the State Wildlife Conservation Board, the agency with flood control
responsibility and other local or regional agencies, trail systems and public access sites along the
County's waterways, at selected locations.

6.

Acquisition of Open Space. The County shall determine those planned open space areas in jeopardy
and shall work for public acquisition of those areas.

Agricultural Lands
Objectives:
1.

To protect agricultural lands needed for the continuation of commercial agricultural enterprises,
small-scale farming operations and the preservation of open space.

2.

To recognize agricultural lands that contain concentrations of small-scale agricultural operations
and dwellings.

3.

To minimize the impact on agriculture in the transition of agricultural areas to urban development.

Implementation:
3.

Mechanisms for Preservation of Agricultural Land.

a)
b)
e)

The County shall support mechanisms for the preservation of agricultural lands, such as
agricultural trusts.
The County shall investigate the establishment of financial mechanisms to preserve
agricultural lands.
The County shall study the feasibility of establishing mitigation fees to be paid when lands
are converted from agriculture and/or open space to an urban use. Such fees could be used
for programs such as purchasing development rights or fee titles to property.

Water Resources and Quality
Objectives:
1.

To ensure adequate quantity and quality of water resources for municipal and industrial uses,
agriculture, recreation and fish and wildlife.

5.

To recognize surface waters of San Joaquin County as resources of State and national significance
for which environmental and scenic values must be protected.
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Policies:
5.

Substantial groundwater recharge areas, as shown in Figure VI-6, shall be kept in open space (flood
areas along: the Stanislaus River, along the Mokelumne River, along portions of Dry Creek, in and
around the confluence of the Calaveras River and Mormon Slough, and along portions of Duck
Creek, Little Johns Creek, Corral Hollow Creek, Lone Tree Creek and Hospital Creek)

11.

Water projects shall:
a)
incorporate safeguards for fish and wildlife; and
b)
mitigation erosion and seepage to adjacent lands.

13.

Water diversions projects shall protect the fishery, wildlife habitat, and recreation; shall ensure
adequate water for County agricultural, municipal and industrial uses; and shall guarantee adequate
Delta outflows for salinity repulsion.

Implementation:

1.

Water Quality Maintenance.
b)

The County shall continue to support State and federal programs for improving and
maintaining water quality.

Vegetation, Fish and Wildlife Habitat
Objectives:
1.

To protect and improve the County's vegetation, fish and wildlife resources.

2.

To provide undeveloped open space for nature study, protection of endangered species, and
preservation of wildlife habitat.

Policies:
Resource Protection and Management
1.

Resources of significant biological and ecological importance in San Joaquin County shall be
protected. These include wetlands; riparian areas; rare, threatened and endangered species and
their habitats as well as potentially rare or commercially important species; vernal pools; significant
oak groves and heritage trees (see Table VI-1).

2.

No public action shall significantly diminish the wildlife and vegetative resources of the County;
cumulatively significant impacts shall be avoided.

3.

The County shall encourage protection of those habitat areas that are of a size or quality so that they
are no more than minimally affected by adjacent development. Connection of habitat areas shall be
encouraged.
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4.

Development in the vicinity of significant oak groves shall be designed and sited to maximize the
long-term preservation of the trees and the integrity of their natural setting.

5.

No net loss of riparian or wetland habitat or values shall be caused by development.

6.

Development projects which have the potential to destroy wetlands shall not be permitted, unless:
a)
No suitable alternative site exists for the land use, and the use is considered necessary to the
public;
b)
there is no degradation of the habitat or numbers of any rare, threatened, or endangered
plant, or animal species as a result of the project; and
c)
habitat of superior quantity and superior or comparable quality will be created or restored
to compensate for the loss.

7.

The County shall support feeding areas and winter habitat for migratory waterfowl.

8.

Strips of land along waterways shall be protected for nesting and foraging habitat and for protection
of waterway quality.

9.

Boater-recreational use in the Delta should not disturb wildlife or vegetation or weaken levees.

10.

Use of the Delta channel islands for levee materials or deposition of dredge spoils shall be strongly
discouraged.

11.

Fisheries shall be protected by:
a)
b)
c)

reducing the level of pesticides and fertilizers and other harmful substances in agricultural
and urban runoff;
designing and timing waterway projects to protect fish populations; and
operating water projects to provide adequate flows for spawning of anadromous fish.

12.

The County shall support restoration plans for anadromous fisheries and shall work with the
California Department of Fish and Game and other agencies or organizations in developing such
plans.

13.

The County shall encourage the restoration and enhancement of once-productive degraded
ecosystems, such as historic salmon runs on the Mokelumne and Calaveras Rivers.

14.

The County shall support the establishment and maintenance of ecological preserves and
accessibility to areas for nature study.

15.

Replacement vegetation generally shall be native vegetation. Landscaping with native trees and
shrubs shall be encouraged in urban areas to provide suitable habitat for native wildlife, particularly
in proposed open space uses of future development.

16.

Habitat that is required to be protected, restored, or created as mitigation for a project's impacts
shall be monitored and maintained in accord with a County-approved program.

Implementation:
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1.

Natural Diversity Database. The Natural Diversity Database shall be used to determine location of
significant species for environmental assessment of projects.

3.

Species Protection. The County shall:
a)
b)
c)

4.

prepare and adopt regulations to protect special status taxa;
address protection and preservation of special status taxa in review of development
applications; and
work with the California Department of Fish and Game to develop methods to save listed
species such as the Swainson's hawk.

Habitat Protection, Preservation and Restoration Program.
a)

The County shall develop and implement, with the California Department of Fish and Game,
a program to protect, restore and manage wildlife and habitat resources. The project shall
include establishment of financing by project mitigation funds.

b)

The County shall support habitat conservation and restoration plans for special-status taxa
and shall work with the California Department of Fish and Game and other agencies or
organizations in developing such plans.

c)

The County shall develop an integrated vegetation management program for County-owned
and maintained properties which will serve to reduce the extent of long-term maintenance,
reduce the need for pesticide applications, and enhance the wildlife habitat value of these
areas.

d)

The County shall educate and encourage farmers and other land owners to preserve and
enhance natural vegetation in and adjacent to cultivated areas.

e)

In the Delta region of the County, the County shall encourage management practices that
will preserve and enhance the wildlife habitat value of the area. These include:
(i)
(ii)
(iii)
(iv)

f)
5.

planting of corn, milo, wheat, and other grain corps with a high wildlife value;
management and harvest techniques that leave some waste grain and stubble of
unharvested strips or patches in fields;
experimental planting and flooding to maximize waterfowl use at selected locations
in the Delta area; and
establishment and long-term maintenance of hedgerows along field edges, irrigation
channels, and on the outboard side of levees in the Delta region, consistent with the
recommended integrated vegetation management program.

The County shall study locations for ecological preserves and reserves.

Wetlands and Riparian Habitat. The County shall protect and restore wetlands habitat and riparian
habitat by:
a)
b)

assessing potential project impacts on the resources;
requiring project proponents to mitigate impacts and fund habitat restoration and postproject monitoring;
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c)
d)
e)

6.

preparing and adopting wetlands regulations;
prohibiting the use of rip-rap above the high water line; and
supporting independent ongoing projects by the Department of Fish and Game or other
agencies to create or restore wetlands and riparian habitat and establish jurisdictional
control for project monitoring.

Natural Area Acquisition. The County shall support the protection of valuable ecological lands by:
a)
b)
c)
d)
e)
f)

acquiring conservation easements along the Mokelumne River;
supporting conservation easements at Brovelli Woods;
supporting acquisition and development of lands for wildlife and habitat protection and
enhancement;
encouraging the involvement of private land trust such as The Nature Conservancy;
supporting a State study of mitigation banking for habitat; and
seeking State acquisition of ecological reserves.

8.

Water Quality Improvement. The County, in coordination with the U.S. Fish and Wildlife Service
and the California Department of Fish and Game, shall develop a program to significantly reduce
pesticide use.

9.

In-stream Fish Protection. The County shall promote efforts to determine required flow levels and
other stream characteristics (e.g., temperature) to support fish life in waterways which flow through
San Joaquin County.

10.

Project Referral to Environmental Organizations. The County shall encourage review and comments
from private resource and conservation organizations, particularly for projects which could affect
the County's biotic resources.

11.

Ecological Information Programs. The County shall support programs that encourage and teach
respect for the environment.

GROWTH ACCOMMODATION
Objectives:
3.

To minimize the effects on agricultural lands and other environmental resources while providing for
orderly growth.

4.

To protect the public, existing planned land uses, and the environment from natural and development
hazards.

Policies:
15.

Development shall minimize impacts on the County's resources.

INTERJURISDICTIONAL COORDINATION
Policies:
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2.

In coordinating with other jurisdictions, the County shall promote the policies of the General Plan,
including the planned types and densities of development, the provision of public services and
facilities, the protection of public safety, and the conservation of agricultural land and other
resources.

Implementation:
3.

Management of Regional Environmental Resources.
(a)

The County shall continue to participate in programs or regional bodies established to
manage the use and protection of significant regional resources.

(b)

The County shall establish additional programs or regional bodies as necessary to address
the managed use and protection of regional resources in such areas as water quality, aquifer
protection, development of regional trail systems, air quality, and the operation of regional
facilities.

SEISMIC AND GEOLOGICAL HAZARDS
Implementation:
1.

Open Space. The following areas of the County shall be planned for open space to limit the exposure
of people and structures to hazards:
(a)

The Delta islands, because of subsidence and potential flooding from levee failure.

FLOOD HAZARDS
Policies:
3.

In designated floodways, uses shall be restricted to those that are tolerant of occasional flooding,
such as agriculture, outdoor recreation, extraction, and natural resource areas.
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MITIGATION MONITORING PROGRAM ADOPTED PER THE GENERAL PLAN FINAL EIR BY
THE SAN JOAQUIN COUNTY BOARD OF SUPERVISORS JULY 29, 1992:
4.4.3(c)

[For Mountain House and New Jerusalem] detailed streambed modification design and
riparian vegetation proposals shall be prepared at the Specific Plan stage and shall be
subject to approval by the County and CDFG.

4.16.1(g)

Natural waterways, man-made channels, and other physical barriers (such as road grades,
major roads, etc.) should be used as separations between future urban and agricultural or
open space land use wherever possible. These features would serve to separate the two uses,
minimizing the potential for disturbance of wildlife using non-urban habitat and serving as
obstacles to prevent possible development applications situated outside the limits of future
growth in the Plan.

4.16.2(c)

During the preparation of the development regulations for special status species, the
following items shall be considered:

4.16.2(d)

!

The intent of the chapter shall be to protect populations and critical habitat
for special status taxa.

!

Appropriate sections for inclusion in the chapter include: review for the
potential occurrence of taxa of concern; conducting of detailed field
surveys if determined necessary; consultation with representatives of
jurisdictional agencies; and development constraints of applicable fees for
loss of suitable habitat.

The land use plans for the new communities shall be modified as necessary to protect
identified populations and critical habitat for special status taxa. To some degree, this may
depend on the outcome of further necessary biological studies to determine whether taxa of
concern are present or the extent of occurrence within a particular community area.
Confirmation of the presence or absence of taxa of concern listed in Table 4.16.2 shall be
provided for each new community, particularly for fish, wintering birds, amphibians, and
invertebrate taxa. Preliminary modifications to the land use plans shall include the
following:
Mountain House New Community
[Specific Plan already adopted.]
New Jerusalem New Community
Agricultural and open space protection areas shall be established as part of the proposed
land use plan to preserve foraging habitat for Swainson's hawk, consistent with guidelines
established by the CDFG or as provided by the countywide habitat conservation plan once
finalized.

4.16.3(g)

The County should complete a countywide biological survey to identify favorable sites for
future ecological reserves. The County should redesignate the ecological reserve areas as
Open Space/Resource Conservation of the Draft Plan 2010 Map. Identified areas suitable
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as reserves could serve as the possible "mitigation banking" sites where future development
projects could contribute to the purchase and maintenance of selected reserves through
contribution to a conservation impact fee.
4.16.3(h)

The land use plans for the new communities shall be modified as necessary at the Specific
Plan stage to protect sensitive natural communities and other important biotic resources.
Preliminary modifications to the land use plans shall include the following:
Mountain House New Community
[Specific Plan already adopted.]
New Jerusalem New Community
[No preliminary modifications recommended.]
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ESCALON
CONSERVATION AND OPEN SPACE
GOAL: To ensure that future growth of Escalon occurs in a manner which minimizes adverse impacts on the
City's open space and natural resources.
Policies:
3.210

Conserve, to the greatest feasible extent, the City's existing natural resources, with particular
emphasis on air and water quality, open space, farmland, wildlife and habitat preservation.

3.220. Ensure that all adverse environmental impacts of proposed development projects are identified and
acceptably mitigated prior to approval.
3.230. Maximize farmland open space and wildlife habitat preservation on lands outside of the City by
establishing a greenbelt including all lands not designated for future annexation on the General Plan
Land Use Diagram.
Implementation Programs:
3.360

Designate a sufficient amount of suitable foraging area, connect to regional migratory corridors,
as open space for natural resources for the purpose of conserving Swainson's hawk habitat.

NOTE: This program was implemented in 1994, per the Escalon Planning Department, with the
designation of an open space area on the Escalon General Plan Land Use Diagram located west of EscalonBellota Road and east of Brennan Road and north of State Route 120, extending to the northern City
boundary of the City of Escalon.
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LATHROP
Source: Comprehensive General Plan & Environmental Impact Report for the City of Lathrop, California.
Adopted by the Lathrop City Council; December 17, 1991. Prepared by Grunwald & Associates
December, 1991.
VEGETATION, FISH AND WILDLIFE POLICIES:
The following policies seek not only the retention of virtually all beneficial habitat which now exists, but also
to enhance habitat which has been degraded and to create new habitat where feasible.
1.

The objective of habitat retention calls for:

!
!
!
!
!

2.

The objective of habitat enhancement calls for:

!
!
!

3.

The integration of waterway habitats as part of the areawide system of open space.
The preservation of all stands of vegetation along waterways which provide habitat, and
achieving a standard of "no net loss of wetland acreage".
The careful introduction of public and private recreation activities within habitat areas
which will not disturb natural conditions either through intensity of operations, high levels
of noise generation, or scarring of the landscape through development activity.
The retention of hedgerows and other habitat areas within intensively farmed acreage which
are compatible with agricultural operations.
The protection of fisheries by preventing discharge of contaminated surface water to
waterways.

The improvement of natural habitat along waterways.
The creation of new habitat within multi-purpose open space area designated for reuse of
treated wastewater for wildlife management and recreation.
Cooperative approaches among landowners to manage farmlands so as to increase the
numbers of desirable species of wildlife.

The City shall on its own, or in participation with other local governments, prepare and implement
a Habitat Conservation Plan (HCP) for the Swainson's hawk. The acquisition of lands required as
replacement habitat for nesting and foraging is to be funded by fees imposed upon developers whose
land development activities would threaten, endanger or eliminate existing habitat within the Lathrop
planning area. The HCP shall be based upon a current habitat field survey taken during the
Swainson's hawk nesting season to determine whether Core Conservation Areas or only foraging
habitat exists.
It is the intent of the City of Lathrop to be a good steward of its biological resources for the benefit
of its citizens and the general public. The General Plan EIR acknowledges that significant impacts
would occur to Swainson's hawks, and potentially significant impacts could occur to other species.
Mitigation measures are provided in the General Plan EIR to mitigate the impacts. The purpose of
the following information is to clarify the proposed mitigation as a matter of General Plan policy.
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a.

A mitigation concept is presented on page 8-D-8 which states that the City should adopt its
own HCP, or possibly participate in the plan being prepared by the City of Stockton. The
City intends to prepare an HCP, in cooperation with other jurisdictions that would mutually
benefit from Lathrop's HCP. Information and data from Stockton's HCP will be used to the
extent appropriate.

b.

Lathrop's HCP will be completed prior to the City allowing specific project EIR's to be
completed for projects proposed west of Interstate 5. This will ensure that the necessary
mitigation plans and agreements with the State Department of Fish and Game (DFG) are
in place for protection of Swainson's hawks. The HCP process will commence as soon as
reasonably possible after General Plan adoption, involving close cooperation with DFG.
It is recognized that foraging habitat is one of the most important elements required for
preservation of Swainson's hawks.

4.

Developments proposed in sensitive biological areas shall be required to provide a site specific
analysis of the impacts of the project on fish and wildlife habitat. Because of the large-scale
character of development proposed in the vicinity of biologically sensitive environments, including
the conversion of several thousand acres of agricultural land to urban use, project proposals should
be made to address ways in which new or enhanced habitat may be created as a trade-off to the
general environmental impacts on biological resources associated with development under the
General Plan.

5.

Land use within areas of riparian habitat shall be restricted to nature-oriented passive recreation,
including such uses as arboretum, zoological gardens, hiking and nature study. Structures which
would reduce the amount of area available for water detention should be prohibited within the
Paradise Cut flood plain.

6.

A naturally landscaped corridor shall be provided along the entire perimeter of Gold Rush City and
of SPA #2 which lays west of Interstate 5. This corridor should be wide enough to serve as a major
component of the recreation and open space system, and should provide for a system of pedestrian,
bicycle and equestrian trails. This corridor will also assure public access to the San Joaquin River
as required by State policy and law.

7.

The visual amenities of water and its potential as wildlife habitat are to be reflected where feasible
in all developments by the inclusion of bodies of water as components of urban form. Such bodies
of water may be in the form of lakes, ponds, lagoons, simulated streams or similar features which
can be integrated by deign within recreation open space corridors parks, commercial and residential
areas and public sites. The multi-purpose use of water bodies for surface water drainage, flood
control, wastewater reclamation, wildlife management, recreation and visual amenity is encouraged.

EIR - BIOLOGICAL RESOURCES
Fish and Wildlife
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Impacts:
1.

The principal impact on the Swainson's Hawk will be the loss of foraging and nesting habitat, the
consequent abandonment of nesting territories, and relocation of the hawk to other suitable habitat
if available. (Significant).

2.

If suitable nesting territories are not available to support relocation in relation to other Swainson's
hawk territories, then there could result a net loss in the hawk population which wold further
exacerbate the condition of the hawk as a threatened species. (Significant).

3.

There is the possibility that other species of rare, endangered or threatened species of wildlife exist
within the Planning Area, which were not observed during field surveys conducted in February/April,
1991. (Potentially significant)

4.

Agricultural operations located within, as well as west and south of the Lathrop planning area can
adversely impact rare, threatened or endangered species through the removal of crops that provide
foraging habitat, by damage to native vegetation due to soil erosion or sedimentation, and pesticide
applications that could impact specific species.

5.

The fishery of the San Joaquin River and its tributaries is threatened by the potential for
contamination by urban runoff and up-stream agricultural drainage.

Mitigation Measures:
1.

For the City to be able to adopt and implement a General Plan proposing urbanization within close
proximity of known Swainson's hawk nesting sites, it will be necessary for the City to adopt its own
Habitat Conservation Plan (HCP), or possible to participate in the HCP for Swainson's hawks being
considered by the City of Stockton. Other jurisdictions are also considering participation with
Stockton, including Lodi, Tracy and the County of San Joaquin. This approach can allow for
reasonable urban expansion while retaining the Swainson's hawk populations in perpetuity.
The concept of a Habitat Conservation Plan is derived from Federal Law and is a required planning
document when any activity may result from the incidental "take" of a state listed species.1 Although
the Swainson's Hawk is not federally listed, the California Department of Fish and Game (DFG) can
interpret the California Endangered Species Act (CESA) to allow a predetermined amount of "take"
of state listed species (supported by the HCP) by entering into an agreement with the local
governments involved.2 The use of an HCP is a planning process that allows for wildlife
management and conservation while considering the economic and social values of regional
development. It is a vehicle by which the conflicts between conservation and development can be
ameliorated. It has the further advantage of establishing a fund to purchase, enhance or manage
Swainson's hawk habitats lost to development by assessing fees from developers that will spread the
cost of mitigation over a wider economic base. An HCP would provide a clear direction and
understanding of the development policy regarding the impacts on a sensitive species and would
facilitate a smoother permitting process.

1

2

Section 10[a][2][A] of the Federal Endangered Species Act.
Fish and Game Code Section 2081
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2.

Habitat replacement is a mitigation option that can be considered, but there are biological limits to
how and where replacement can be adequately applied. The Stewart Tract, along with lands to the
north and west, incorporates habitat for what is called the South Delta subpopulation of the
Swainson's hawk which is bounded by the San Joaquin River to the east, Old River to the west, Lower
Roberts Island to the north and the City of Tracy to the South.
If habitat replacement is to be considered, the areas selected as mitigation sites should be located
within the boundaries of the South Delta subpopulation. If land is purchases, or brought into an
easement agreement as replacement for impacted areas within the lathrop planning area, the quality
of the habitat should be considered as well as its location. It should include suitable nesting habitat
(Estep 1989) and, if agricultural land is being considered, it should be a crop type that Swainson's
Hawks will utilize, such as alfalfa.

3.

Policies of the Resource Management Element call for habitat retention and habitat enhancement
to deal with known and as yet unknown sensitive species of plans and animals. Additional biological
field surveys will be required as part of the Specific Plan preparation process to determine whether
any other sensitive species are present.

4.

A biological study shall be required for any development project that is determined to have a
potential impact upon rare, threatened or endangered species.

5.

The City shall aid in the protection of fisheries by reducing the amount of pesticides and fertilizers
contained in urban runoff, and by requiring the design of waterway projects to protect fish
populations.

Riparian Vegetation, Wetlands and Watercourses
Impacts and Mitigation Measures:
There is a potential for damage to existing riparian vegetation, wetlands and watercourses due to urban
development. General Plan policies call for the protection of all existing riparian vegetation, wetlands and
watercourses. Policies of the Resources Management Element serve as mitigation measures by calling for
their preservation and enhancement. Other mitigation measures include:
1.

Development projects shall not be permitted which would have the potential for destroying wetlands
or marshlands unless a comparable or superior quantity and quality of habitat is provided to
compensate for the loss.

2.

In addition, the on-going mitigation monitoring program shall provide for the monitoring of habitat
restoration and enhancement projects to assure the potential for project success.

November 14, 2000

E-17

LODI
Source: City of Lodi General Plan Policy Document, Prepared for the City of Lodi by Jones and Stokes
Associates, Inc., December, 1989.
LAND USE AND GROWTH MANAGEMENT
Goal B:
To preserve agricultural land surrounding Lodi and to discourage premature development of
agricultural land with nonagricultural uses, while providing for urban needs.
Policies:
1.

The City shall encourage the preservation of agricultural land surrounding the City.

CONSERVATION ELEMENT
Goal A:
To protect water quality in the Mokelumne River, Lodi Lake and in the area's groundwater basin.
Policies:
1.

The City, together with the County, shall monitor the water quality of the Mokelumne River and Lodi
Lake to determine when the coliform bacterial standard for contact recreation and maximum
concentration levels of priority pollutants, established by the California Department of Health
Services, are exceeded. The City shall also monitor the presence of pollutants and variables that
could cause harm to fish, wildlife, and plant species in the Mokelumne River and Lodi Lake.

Goal E:
To protect sensitive native vegetation and wildlife habitats and fisheries resources.
Policies:
1.

The City shall protect the river channel, pond and marsh, and riparian vegetation and natural
communities and habitats in the Mokelumne River and floodplain areas.

5.

The City shall require site-specific surveys to identify significant vegetation and wildlife habitat for
development projects located in or near sensitive habitat areas.

6.

The City shall support federal and state laws and policies preserving rare, threatened and
endangered species by ensuring that development does not adversely affect such species or by fully
mitigating adverse effects consistent with the recommendations of the U.S. Fish and Wildlife Service
and the California Department of Fish and Game.

7.

The City shall prohibit the development of facilities and trails in Lodi Lake Park that will degrade
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or destroy riparian habitat values.
8.

The City shall direct park use away from sensitive habitat areas through careful placement of
facilities and trails in Lodi Lake Park.

9.

The City shall explore the purchase or establishment of a joint agreement for open space
preservation and habitat enhancement in the Woodbridge Irrigation District's property located north
of the Mokelumne River.

13.

The City shall prohibit activities that could disturb anadromous fish in the Mokelumne River during
periods of migration and spawning.

14.

The City should work with the California Department of Fish and Game in identifying an area or
areas suitable for Swainson's hawk and burrowing owl habitat; this land should be preserved and
put into a mitigation land bank to mitigate impacts on existing habitat for these species. A
mechanism should be established for developer funding of acquisition and management of lands in
the mitigation bank.

15.

The City shall manage portions of storm water drainage detention ponds and drainage ponds and
other appropriate areas as wildlife habitat.

PARKS, RECREATION AND OPEN SPACE
Goal A:
To establish and maintain a public park system suited to enhancing the livability of the urban
environment by meeting the open space and recreation needs of Lodi residents and visitors;
providing parks for residential neighborhoods; and preserving significant open space resources.
Policies:
1.

The City shall establish a standard of 8.0 acres of neighborhood and community parkland per 1,000
population, including school parks and storm drainage detention basin parks, and 4.2 acres of
neighborhood and community parkland per 1,000 population excluding school parks and storm
drainage detention basin parks. The City shall translate this ratio to dwelling unit equivalents to
correspond to the City's fee ordinance.

2.

The City shall assess a park development fee on all new residential, commercial, office, and
industrial development sufficient to fund the acquisition and development of new parkland consistent
with the City standards identified in the policy above.

11.

The City shall actively pursue available county, state and federal funding for the acquisition of
parkland and the development and improvement of park facilities.

12.

The City shall preserve and protect significant open space areas and natural habitat areas within
Lodi Lake Park and other City parks.

13.

The City shall consider the establishment of a parkway corridor along the north side of the
Mokelumne River with the objectives of providing additional recreational opportunities for Lodi
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residents, protecting sensitive habitat along the river, and providing additional public access to the
river.
City of Lodi General Plan Final Environmental Impact Report prepared for the City of Lodi by Jones and
Stokes Associates, April 1991.
BIOLOGICAL RESOURCES
Impact:
Loss of foraging, roosting, and potential nesting habitat for the Swainson's hawk and the burrowing
owl.
Mitigation Measure:
The City should formulate procedures for developers to follow to determine whether their projects
involve the "take" of burrowing owls or other raptors or their nests, and to obtain a DFG permit for
taking or destroying the nests or eggs of raptors (Fish and Game Code Section 3503.5). (Status: To
be adopted as a mitigation measure).
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MANTECA
Source: Manteca General Plan, Policy Document; Adopted May 2, 1988
NATURAL RESOURCES
Goal B:
To promote the continuation of agricultural uses in the Manteca area and to discourage the
premature conversion of agricultural land to nonagricultural uses, while providing for the urban
development needs of Manteca.
Goal C:
To protect sensitive native vegetation and wildlife communities and habitat in the Manteca area.
Policies:
1.

The City shall attempt to ensure in approving new development that its impact on native vegetation
and wildlife will be minimized.

2.

New development in the vicinity of the San Joaquin River shall be conditioned to promote and protect
riparian, wetlands, and other native vegetation and wildlife communities and habitats.

Report 1 General Plan Amendment 93-1 for South Manteca and Report 2 Final Area Plan for South
Manteca/Adopted by the City of Manteca December 20, 1993; Prepared by WPM Planning Team, Inc.
AGRICULTURE
Goal 6B:
To minimize the effect on agricultural lands in South Manteca, while providing for orderly growth.
Policies - Agricultural Resources:
6B.5

Encourage the donation of agricultural easements on lands designated for agriculture.

VEGETATION AND WILDLIFE
Goal 6C:
Protect Sensitive Native vegetation and wildlife communities and habitat in South Manteca
Policies - Vegetation and Wildlife:
6C.1

Minimize impact of new development on native vegetation and wildlife.

6C.2

Condition new development in the vicinity of the San Joaquin River and Walthall Slough to promote
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and protect riparian habitat, wetlands, and other native vegetation and wildlife community.
Report 3: Volume 1 Final Environmental Impact Report Draft EIR with Revisions for South Manteca Area
Plan/General Plan Amendment; Prepared by the WPM Planning Team, Inc., December, 1993.
NATURAL RESOURCES - VEGETATION AND WILDLIFE
Impact 6.2B
Swainson's Hawk. Approximately 1,920 acres of foraging habitat would be lost. (Significant)
Mitigation 6.2-1
Preserve significant agriculture buffer area between the western border of the site and the actual
development. Consult with CDFG, Region 2 concerning precise details of mitigation requirements.
(Less than significant after mitigation)
Impact 6.2C
Cooper's Hawk. Approximately 1,350 acres of Cooper's hawk foraging and breeding habitat would
be lost. (Significant)
Mitigation 6.2-2
Preserve an adequate orchard buffer between the southern project site boarder and the development
area in the eastern half of the site. Enhance this area for birds by planting seed and fruit-producing
hedge rows. (Less than significant after mitigation)
Impact 6.2D
Northern Harrier. Foraging habitat would be lost. (Significant)
Mitigation 6.2-1
Mitigation for Swainson's hawk would apply (see 6.2-1). (Less than significant after mitigation)
Impact 6.2E
California Tiger Salamander. The breeding pond and summer retreat site of this species may be
altered or destroyed. (Significant)
Mitigation 6.2-3
Preserve or mitigate any loss of McKinley Road pond area. (Less than significant after mitigation)
Impact 6.2F
Northwestern Pond Turtle. Nesting and feeding site along Walthall Slough could be impacted by
development adjacent to the Slough shoreline. (Significant)
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Mitigation 6.2-4
Adhere to CDFG 100' buffer zone requirement for permanent wetlands. (Less than significant after
mitigation)
Impact 6.2G
Freshwater Wetland Habitats. Proposed development may impact wetlands. (Significant)
Mitigation 6.2-5
Provide protection or mitigation for jurisdictional wetlands in keeping with state and federal
standards. (Less than significant after mitigation)
Impact 6.2H
Riparian Habitat. Proposed land uses could affect existing habitat.
Mitigation 6.2-4
(See Impact 6.2F)
Mitigation 6.2-6
Implement Area Plan policies and programs to protect riparian habitat. (Less than significant after
mitigation)
Impact 6.2I
General Loss of Wildlife Habitat (Significant Unavoidable)
Mitigation 6.2-7
Area Plan policies would reduce impacts. (Significant Unavoidable)
CUMULATIVE IMPACTS
10.2B
Conversion of Agricultural Land. (Cumulative, Significant Unavoidable).
Mitigation 10.2-1
The City should seek to conserve prime farmland thorough a farmland protection program.
(Cumulative, Significant Unavoidable).
10.6C
Vegetation and Wildlife. General Plan buildout will reduce habitat forage areas for the Swainson's
hawk and other special status raptors. (Significant or potentially significant and Cumulative)
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Mitigation 10.6-2
Participate in Habitat Management Plan or equivalent effort to preserve habitat. (Significant or
potentially significant and Cumulative)
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RIPON
Source: General Plan, City of Ripon, Adopted September 20, 1988 and Draft General Plan, City of Ripon,
1996.
OPEN SPACE AND CONSERVATION ELEMENT
Goal A:
To provide and maintain parks that are suited to the needs of Ripon residents and visitors.
Policies:
1.

City park dedication (or acquisition) and development efforts will be based on a goal of 3 to 5 acres
of neighborhood and community parkland per 60 to 80 acres residential or 1,000 residents. This
goal is separate and exclusive of school site acreage within the City limits.

2.

The City will pursue State and County funding to augment City revenue to the extent such funding
is available.

3.

The City will continue to impose park development fees on all new residential development.

4.

The City will promote and encourage the preservation of open space areas along the Stanislaus River
and maximize its potential for public enjoyment.

GOAL G:
Preserve the riparian area long the Stanislaus River for recreational uses.
Policies:
1.

Prohibit all development within the riparian area along the Stanislaus River, except recreational
uses where the City has acquired land or an easement, as long as the uses do not interfere with
capacity of the river during floods.

2.

Recognize the special resources Ripon has in underdeveloped river frontage and draft a plan for
public enjoyment and preservation of the natural environment.
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City of Ripon General Plan Final Environmental Impact Report, prepared by J. Laurence Mintier &
Associates Planning Consultants, Certified September 20, 1988. NOTE: The EIR for the 1996/97 General
Plan Update was pending at publication of the SJMSCP and should be incorporated, as needed, to revise the
following:
VEGETATION AND WILDLIFE
Impacts and Mitigation Measures:
Buildout under the General Plan would reduce the existing vegetation and wildlife resources in presently
undeveloped areas. Conversions of agricultural lands would diminish habitat for pheasants, quail, doves
and rabbits.
The potential for adverse impacts is greatest along the riparian habitat along the Stanislaus River.
Restriction of development within the floodplain will afford continued protection of sensitive habitats.
Specific development projects should be assessed for impacts on wildlife and vegetation and include
appropriate mitigation measures.
The General Plan includes the following policies to mitigate potentially adverse impacts of new development
on vegetation and wildlife:
5.D.1

To minimize the intrusion of urban development into agricultural areas, the City will discourage the
premature conversion of agricultural lands to urban uses.

5.D.2

Continue to prohibit urban building within floodplain areas except by special permit.
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STOCKTON
Source: City of Stockton General Plan Policy Document, Adopted January 22, 1990, Last Amended May
20, 1996; City of Stockton General Plan Parks and Recreation Element Evaluation and Update, January
8, 1996
GENERAL OBJECTIVES:
2.

Maintain a balance between advancing economic opportunities of all citizens and protection of the
natural environment.

13.

Coordinate Stockton's plans, policies and programs with those of San Joaquin County and other
public and private agencies to assure maximum benefit from cooperative action.

LAND USE
Goal 4:
Promote and maintain environmental quality and the preservation of agricultural land while
promoting logical and efficient urban growth
Policies:
4.

Environmentally sensitive areas, such as the Delta, Oak Groves and areas of archaeological/historic
value, should be preserved for the benefit of present and future generations.

PARKS AND RECREATION
Goal 1:
To provide a variety of recreational facilities and services to meet the diverse needs of Stockton's
residents, workers and visitors.
Policies:
1.

The City shall ensure that park and recreation facilities are provided at a level that meets the City's
park and recreation standards, as shown in the following table.
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PARK STANDARDS
Type of Park

Acres/1,000
Residents

Acres/Park

Service Radius

Neighborhood Park

0.75

5 to 10

½ mile

Community Park

2.25

10 to 30

1 mile to citywide

Regional Park

7.00

30+

Region-wide

Golf Courses

1 course/40,000

130-180

Region-wide

6.

The City shall continue to provide for the development of linear parkways, recreational bikeways and
trails that connect with the community and neighborhood parks where opportunities exist (i.e.
Calaveras River path, EBMUD right-of-way).

7.

The City shall continue to cooperate with San Joaquin County and local school districts to provide
a wide variety of recreational opportunities for Stockton residents and visitors.

8.

The City shall encourage the development of private open-space and recreational facilities in larger
residential developments in order to meet a portion of the open space and recreation needs generated
by the residents of those developments.

9.

In cooperation with the County, the City shall consider acquiring additional land for regional park
purposes.

15.

The City shall endeavor to preserve and restore the natural values of the San Joaquin and Calaveras
Rivers, the Delta, and other local waterways, and shall incorporate them into the City's park and
trail system where possible.

NATURAL AND CULTURAL RESOURCES:
CONSERVATION
Goal 1:
Guide Urban development toward vacant or under-used land within the urbanized area and direct
new growth toward contiguous lands to protect agricultural lands and other open spaces used for
the managed production of resources from premature urban development.
Policies:
1.

Existing agricultural soils capable of producing a wide variety of valuable crops shall be retained
in agricultural use until the time that such soils are needed for logical urban expansion.
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2.

Support firm policies and ordinances by San Joaquin County to protect productive agricultural land.

3.

Consider the establishment of a land trust to acquire or otherwise provide for the long-term
preservation of open space lands for (1) agricultural use and other managed production of resources
and/or (2) for preservation of natural resources.

4.

Consider establishing buffers, such as setbacks, berms, greenbelts and open space areas, to separate
farmland from urban uses.

Goal 2:
Permit the profitable utilization of mineral resources while protecting the environment and
surrounding land uses from any adverse effects of extraction operations.
Policies:
1.

Requests for extractive operations (i.e. gas wells) shall consider the effects on the surrounding land
uses and on the natural environment.

OPEN SPACE:
Goal 1:
Preserve and enhance open space areas for the preservation of natural resources including plant life,
habitat for fish and wildlife species, ecologically sensitive areas, and historic and cultural resources.
Policies:
1.

The Delta and related waterways shall be used only for activities which are consistent with the
sensitive environmental characteristics of this area. Any disturbance of levee vegetation should be
minimized and replaced consistent with flood control and reclamation district constraints.

2.

Urban development adjacent to the Delta and related waterways should give special consideration
to the natural hazards in this area (i.e. flooding, soil subsidence, peat fires) and shall be required
to provide access to and along this resource consistent with public safety and the preservation of
sensitive biological resources.

3.

The fisheries and riparian habitat of the Delta and waterways shall be protected from any damage
caused as a result of the operation of marinas or the Port of Stockton.

4.

Significant wildlife and natural vegetation areas shall be protected and preserved for environmental,
educational and research purposes.

5.

Seek to preserve existing Valley Oak trees which are healthy.

Goal 2:
Provide and maintain open space resources for outdoor recreation within the urban fabric of
Stockton.
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Policies:
1.

Utilize open space areas to provide community and neighborhood identity and to insulate conflicting
land uses and noise generators.

2.

Residential developments shall be encouraged to provide private open space areas.

Goal 3:
Retain in open space use any lands too hazardous for development to promote public health and
safety.
Policy:
1.

Areas not protected from 100-year floods shall not be urbanized due to public safety concerns.

Implementation Programs - Natural and Cultural Resources:
1.

Investigate the establishment of a land trust for open space lands.

6.

Establish a process to identify key wildlife habitat areas around Stockton worthy of preservation.

7.

Establish a mitigation fee for wildlife habitat preservation and replacement. Such a fee could fund
the identification of key wildlife habitat areas and/or a land trust.

Findings, Statement of Overriding Considerations and Mitigation Monitoring Program City of Stockton
General Plan Revision and Infrastructure/Public Facilities Master Plans, Adopted January 22, 1990.
AGRICULTURAL RESOURCES
Impact:
1.

Eventual development of the future growth areas would result in the loss of about 9,000 acres of
agricultural land, approximately one-half of which is considered to be prime farmland. The
inducement of urban growth onto agricultural land beyond the planned urban boundary is also
possible.

Mitigation Measures:
1b.

Consider the establishment of an agricultural land trust to acquire or otherwise provide for the longterm preservation of agricultural and other open space land (including wildlife habitat). A number
of such trusts have been successfully established throughout the United States. The American
Farmland Trust, a non-profit corporation dedicated to the protection of farmland, has been
instrumental in setting up trusts in California and throughout the nation and should be consulted
regarding establishing a trust in San Joaquin County.

Impact:
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2.

Conflicts and incompatibility between agriculture and urban uses, including dust, smoke, pesticides,
noise from agricultural operations impinging on urban uses and the potential for nearby urban
residents to trespass upon, litter or vandalize agricultural land and equipment.

Mitigation Measures:
2b.

Consider establishing buffers, such as setbacks, berms, greenbelts and open space areas to separate
farmland from urban uses.

BIOLOGICAL RESOURCES
Impact:
1.

Development in accordance with the proposed General Plan would result in the eventual loss of over
9,000 acres of agricultural land and potential wildlife habitat within the future growth areas, about
3,300 acres of which is considered to be within or on the fringe of the Delta. The Delta, with its
wetlands and waterways, provides the most sensitive and highest value wildlife and plant habitat in
the planning area. The Delta is home to a number of special status species, provides an important
wintering area for migrating water fowl, and is an important fishery. Agricultural land is also an
important source of food and cover for wildlife, including special status species.

Mitigation Measures:
1a.

The City, in coordination with the County, the California Department of Fish and Game and other
appropriate agencies and organizations, shall establish an process to identify and map significant
fish and wildlife habitat areas within and surrounding the planning area. Particular attention should
be given to the Delta and to the sloughs and other watercourses traversing the planning area. Once
identified, these areas shall be targeted for preservation under measures "b" and "c" below.

1b.

All new development within the planning area shall contribute fees toward a central fund for wildlife
habitat preservation and replacement. The fee could be used to defray the costs of the identification
and mapping process described in "a", above, and the evaluation and monitoring of habitat
replacement plans described in "c", below. It could also be used to acquire and maintain land
outside of the planned growth areas which would serve, in part, to replace the agricultural
land/wildlife habitat that is lost as a result or urban development.

1c.

All new development within the planning area shall mitigate biological impacts by preserving
significant habitat identified within the project site by the measure "a" process, above, or the
environmental review process for the project. If preservation of the existing habitat is not possible,
on-or off-site replacement habitat shall be provided based upon the concept of no net loss of habitat
values or acreage. Losses of wintering waterfowl habitat, sensitive species habitat, or other
significant wildlife habitat shall be fully compensated. On- or off-site habitat replacement plans
should be required as a condition of approval for projects where the loss of significant habitat is
involved. The plans shall provide for replacement habitat based upon the concept of no net loss of
habitat values or acreage, specific design requirements for new habitat based on the conditions of
the site and the type of habitat to be created or restored, periodic monitoring to remove exotic and
nuisance vegetation, monitoring and replacement to ensure a specified survival rate of vegetation
for a reasonable length of time, and an appropriate financing mechanism and implementation
schedule. Memorandums of Understanding shall be entered into between the City and developers
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for the establishment of the habitat preservation and replacement plans.
1d.

For projects adjacent to Delta waterways, disturbance of levee vegetation by dredging or other
activities shall be minimized and any vegetation disturbed should be replaced (within flood control
and reclamation district maintenance constraints). Dredging shall be avoided during important fish
spawning and development periods.
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TRACY
Source: City of Tracy General Plan And Urban Management Plan, July 19, 1993, prepared by City of
Tracy and The Planning Center.
Goal OS1:
To conserve natural resources through the protection and enhancement of permanently preserved
open space.
Intent:
The interrelationships between local communities and the surrounding natural environment help
establish a community as a desirable and healthful place to live. Preserving significant biological
features and habitats helps preserve biological diversity, provide passive recreation and educational
opportunities and help maintain natural, life-sustaining systems.
Policy:
OS1.1: The City recognizes Old River, Tom Paine Slough, and Paradise Cut as important open space
resources for habitat conservation and recreational opportunities.
Actions:
OS 1.1.1:
Pursue establishment of a regional open space and parkway system along Old River and the
waterways of the northern portion of the Tracy planning area.
OS 1.1.2:
Pursue cooperative agreements with local, state and federal agencies having jurisdiction of the area,
to assist with the establishment of the Old River open space and parkway system.
OS 1.1.3:
Prepare a Specific Plan for the Old River Open Space and Parkway system that will:
1.

Lead to public ownership of critical areas and allow for private ownerships with
conservation and access easement as necessary; and

2.

Establish programs for the transfer of ownership of the public that include out-right
dedication, development agreements or exactions and may include incentives pursuant to
state and federal laws.

Policy:
OS1.2: Minimize impacts of development on waterways, riparian corridors and adjacent buffer areas.

Actions:
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OS 1.2.1:
The City will review all development proposals for the following impacts and require appropriate
mitigation measures and/or conditions of approval:

!
!
!
!
!
!

Water Quality;
Wildlife habitat;
Physical and viewshed encroachment;
Erosion potential
Noise; and
Obstructions.

OS 1.2.2:
Provide for joint use of seasonally flooded areas and permanent water features for recreation, flood
control and wildlife habitat.
Policy:
OS1.3: The City will seek opportunities for preservation or establishment of wildlife habitat, in conjunction
with other uses and developments within the Tracy Urban Management Plan area.
Actions:
OS 1.3.1:
Prepare and implement a plan, in consultation with state and federal agencies, on the management
and enhancement of wildlife habitat in environmentally sensitive open space areas throughout the
Tracy Planning Area. This plan may take the form of a Habitat Conservation Plan (HCP) as
authorized by law under the FESA and CESA.
OS 1.3.2:
Obtain federal and/or state incidental take permits, as authorized by law under the FESA and CESA,
before allowing developments in areas which support threatened or endangered species or habitat
for such species.
OS 1.3.3:
Join or coordinate with or initiate the preparation and implementation of current and/or future HCP
efforts, as authorized by law under FESA and CESA, for areas which support threatened or
endangered species or habitat for such species.
OS 1.3.4:
The following shall be considered environmentally sensitive open space areas as identified on the
Open Space Plan:

!
!
!
!

Old River, Tom Paine Slough, and Paradise Cut riparian areas
Corral Hollow riparian corridor
Kit fox grassland habitat
Floodplain

Goal OS 2:
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Establish a subregional open space and parkway system that serves both recreational and
transportation needs.
Policy:
O.S. 2.2:
Ensure that City's trail and parkway objectives are met by all development
Action:
O.S. 2.2.2:
All parkways identified in the Open Space Plan shall be planned for multi-use trails whenever
feasible.
Goal OS3:
Open Space Lands for Future Expansion of City Facilities and Amenities
Intent:
Open space is commonly established for a variety of reasons. In the Tracy planning area a network
of Multi-Use Parkways is being established to accommodate near and long-term public facilities and
recreational opportunities. The design of individual development projects should recognize the
Parkways as community entryways; neighborhood, community center and city boundaries; aesthetic
and functional compliments to adjacent development areas; opportunities for wildlife-habitat and
stormwater detention; buffers between conflicting land uses and opportunities for pedestrian and
bikeway trails consistent with the Tracy Bikeways Master Plan.
Policy:
OS3.1: Multi-Use open space areas shall be established that provide for a variety of open space uses
including:

!
!
!
!
!

Managed wildlife habitat;
Stormwater runoff detention;
Community edges and natural amenities
Agriculture and agricultural research; and
Passive and active recreational activities in natural, semi-natural and agrarian settings.

Actions:
OS 3.1.1:
In areas targeted for public facility improvements the City shall seek to have adequate areas to
incorporate recreational and habitat restoration projects as well as mitigate potential impacts on
agriculture.
OS 3.1.2:
Prior to the time development projects are approved, public facilities planning shall determine future
rights-of-way for Multi-Use Parkways within the project area. Parkway rights-of-way shall include
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roads, transit, public utility easements, drainage facilities, noise attenuation, and landscaping.
OS 3.1.3:
Adequate rights-of-way for the Parkway to accommodate future public facilities shall be established
and dedicated at the time the initial development phases are approved.
Policy:
OS3.2: Parkways should be viewed as a comprehensive system when individual segments are being
implemented. Proposed linkages should be maintained within the planning area and ultimately to
the surrounding region.
Actions:
OS 3.2.1:
Individual development projects must provide landscaping improvements consistent with the overall
objectives and guidelines for development of the Parkway network.
OS 3.2.2:
Prepare a master landscape plan for Multi-Use Parkways that establishes landscape and hardscape
themes and concepts that can visually and aesthetically unify the planning area. Include treatments
for wildlife habitat areas, urban forest, natural and formal landscaping with a planting palette of
native, compatible and climatically-tolerant species.
Final EIR for the City of Tracy Urban Management Plan/General Plan 1993; Prepared for the City of Tracy
by the City of Tracy and The Planning Center; July 19, 1993.
I 11:

Loss of Prime Agricultural Land

M11.1 The City shall study and establish a farmland preservation program which could include measures
such as purchase of development rights, the transfer of development rights and the donation of
conservation easements. These incentives could be partially funded through an impact fee on all new
development.
I 21:

Potential for development at build out to adversely affect a special status species or habitat for such
species (PS)

M21.1 The City of Tracy shall consider modification of the UMLUP to include a habitat overlay which
reflects the sensitive nature of grassland habitats south of I-580. A designation of
"Conservation/Development" could be used to reflect the fact that no land in this area may be
developed without the preparation of an endangered species conservation plan and issuance of an
incidental take permit, if required by the USFWS and CDFG, for San Joaquin kit fox pursuant to
FESA and CESA.
Without preparation of a comprehensive HCP and subsequent issuance of a FESA Section 10(a) incidental
take permit, "take" of kit fox in the vicinity of the I-580 corridor is not possible. Prior to preparation of a
comprehensive HCP, the following measures, designed to minimize impacts to the San Joaquin kit fox, shall
be implemented (M 21.2, M21.3)
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M 21.2
Prior to the issuance of Grading Permits, the City shall require complete San Joaquin kit fox surveys
to be conducted by a qualified biologist experienced in kit fox survey methods, in accordance with
currently accepted USFWS and CDFG survey methodologies.
M 21.3
If surveys reveal the presence of kit fox or the proposed project site occurs in potential kit fox habitat,
the project proponent shall consult with the USFWS and CDFG to determine appropriate mitigation.
M 21.4
Mitigation for impacts to the San Joaquin kit fox shall include replacement habitat. Replacement
habitat can be in the form of either on-site or off-site lands or a combination of both. Mitigation
shall comply with FESA and CESA as administered by the USFWS and CDFG.
Action 1.3.2 of the Open Space Element should be amended to require consultation with CDFG and if
necessary as a result of this consultation, Incidental Take Permits for disturbance to active agricultural lands
which provide foraging habitat for Swainson's Hawk within 10 miles of known nesting sites.
The following additional measures are required to minimize the impacts of development on special status
species or habitats for such species:
M 21.5
The City shall require all project applicants proposing to development within agricultural or other
open space lands, complete biological field surveys in cooperation with Federal and State resource
agencies to determine habitat use by special status species. Species specific surveys shall be
conducted targeting, at a minimum, those species listed in Table 17 (Special Statu Species Potentially
Occurring in the TPA)
M 21.6
If special status species are found to occur on the project site, the project applicant shall identify
potential impacts to such species and provide, in conjunction with State and Federal resource
agencies, mitigation to reduce impacts to a less than significant level. Impacts may be mitigated by
providing for the permanent protection of greater habitat values than those which would be lost as
a result of project development.
M 21.7
State and/or Federal incidental take permits shall be obtained before building or grading permits
are issued for any development in an area which provides habitat for threatened or endangered
species.

M 21.8
If burrowing owls are found to inhabit a proposed project site, the project applicant shall identify
project related potential impacts to burrowing owls and consult with the California Department of
Fish and Game to determine currently accepted avoidance or mitigation criteria. The resulting
mitigation plan shall be incorporated, as directed by CDFG, into development plans.
M 21.9
The City of Tracy shall attempt to formalize the agreement with San Joaquin County and all of its
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incorporated cities to fully participate in the development and implementation of the San Joaquin
County Swainson's Hawk conservation plan. Until such time as the plan is implemented, or in the
event the plan is not implemented, or the City of Tracy does not participate in the plan, impact to the
Swainson's Hawk and Swainson's Hawk habitat shall be mitigated in consultation with CDFG.
Impact I 22:
Potential degradation of sensitive natural communities and features.
M 22.1
The City of Tracy shall develop and implement a wetlands policy which requires a no net loss of
wetland value or acreage in the TPA. The wetland policy shall establish development guidelines
which ensure that natural wetlands are preserved whenever possible, and that replacement wetlands
are located in proximity to those lost as a result of development. The wetland policy shall require
wetland evaluation and consultation with the Army Corps of Engineers and the California
Department of Fish and Game prior to disturbance of waterways and wetland features in the TPA.
Fish and Game Code Section 1601-03 agreements shall be required for alteration of any "blueline"
seasonal or perennial drainages. The wetlands policy shall contain the following elements:

!

Impacts to wetlands shall be mitigated on the basis of acreage and value subject to the
provisions of CEQA.

!

Where direct impacts to wetlands are unavoidable, mitigation will take the form of
replacement wetland habitat of equal or greater value.

!

The City of Tracy shall discourage development in or conversion of wetlands that would
result in a reduction of wetland acreage or wetland habitat values.

!

Where functionally related riparian areas are impacted with a wetland area, or where
riparian habitats exist in the absence of wetlands, compensatory mitigation shall be required
for riparian area losses for both acreage and value.

M22.2:
The City of Tracy shall seek cooperative agreements with local landowners to implement agricultural
and rangeland practices which are consistent with the preservation of sensitive natural communities
within the TPA. Such practices include regulating pesticide use, directing agricultural land uses and
cattle grazing away from stream corridors, and monitoring rangeland uses to prevent overgrazing.
M 22.4:
The City of Tracy shall incorporate a biological resources component into its Recreation Master
Plan to direct intensive recreational uses away from wildlife habitat areas. The biological resources
component of the Recreational Master Plan shall be consistent with the goals and policies of the
HCP described above and be considered as an integral part of a plan-wide conservation planning
process. At a minimum, the component shall identify biological resources which are sensitive to
human disturbance and which may be impacted by active recreation and provide for protection of
these resources. If an HCP incorporating the Recreational Master Plan biological resources
component is not prepared, the Recreational Master Plan shall establish wildlife preserve areas to
protect sensitive habitats and species.
AGRICULTURE, SOILS, AND MINERAL RESOURCES:
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I 77:

Cumulative Increase in soil erosion, agricultural land conversion, and a cumulative decrease in
lands available for mineral resource extraction.

M 77.1
Mitigation measures in Section 3.3 propose the establishment of a farmland preservation program.
The City should cooperate with San Joaquin County in the establishment of the Program.
VISUAL AND AESTHETIC RESOURCES
I 79:

Regional conversions of plant and animal habitats to urban land uses.

M 79.1
Mitigation measures in Section 3.5, Biological Resources, propose the development of policies and
plans to reduce impacts to sensitive habitat areas. A regional conservation plan for the management
of listed species in the TPA, as proposed in Section 3.5, Biological Resources, would mitigate habitat
losses for these species. However, cumulative habitat losses would remain significant.
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APPENDIX F
HABITAT CONSERVATION PLAN ASSURANCES
("NO SURPRISES") RULE
FEDERAL REGISTER - FEBRUARY 23, 1998
(Volume 63, Number 35)
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[Federal Register: February 23, 1998 (Volume 63, Number 35)]
[Rules and Regulations]
Page 8859-8873]
From the Federal Register Online via GPO Access [wais.access.gpo.gov]
[DOCID:fr23fe98-12]
============================================
-----------------------------------------------------------------------------------------------------------------------DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17
DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric Administration
National Marine Fisheries Service
50 CFR Part 222
[Docket No. 980212035-8035-01]
RIN 1018-AE24
Habitat Conservation Plan Assurances (``No Surprises'') Rule
AGENCY: Fish and Wildlife Service, Interior; National Marine Fisheries
Service, NOAA, Commerce.
ACTION: Final rule.
----------------------------------------------------------------------------------------------------------------------DATES: This rule is effective March 25, 1998.
SUMMARY: This final rule codifies the Habitat Conservation Plan assurances provided through section
10(a)(1)(B) permits issued under the Endangered Species Act (ESA) of 1973, as amended. Such assurances
were first provided through the ``No Surprises'' policy issued in 1994 by the Fish and Wildlife Service
(FWS) and the National Marine Fisheries Service (NMFS), (jointly referred to as the ``Services,'') and
included in the joint FWS and NMFS Endangered Species Habitat Conservation Planning Handbook issued
on December 2, 1996 (61 FR 63854). The No Surprises policy announced in 1994 provides regulatory
assurances to the holder of a Habitat Conservation Plan (HCP) incidental take permit issued under section
10(a) of the ESA that no additional land use restrictions or financial compensation will be required of the
permit holder with respect to species covered by the permit, even if unforeseen circumstances arise after
the permit is issued indicating that additional mitigation is needed for a given species covered by a permit.
The Services issued a proposed rule on May 29, 1997 (62 FR 29091) and the comments received on that
proposal have been evaluated and considered in the development of this final rule. This final rule contains
revisions to parts 17 (FWS) and 222 (NMFS) of Title 50 of the Code of Federal Regulations necessary to
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implement the Habitat Conservation Plan assurances.
ADDRESSES: To obtain copies of the final rule or for further information, contact Chief, Division of
Endangered Species, U.S. Fish and Wildlife Service, Washington, D.C., 20240; or Chief, Endangered
Species Division, National Marine Fisheries Service, Office of Protected Resources, 1315 East-West
Highway, Silver Spring, MD, 20910.
FOR FURTHER INFORMATION CONTACT: E. LaVerne Smith, Chief, Division of Endangered Species,
U.S. Fish and Wildlife Service, (Telephone 703/358-2171, or Facsimile 703/358-1735), or Nancy Chu,
Chief, Endangered Species Division, National Marine Fisheries Service (Telephone (301/713-1401, or
301/713-0376).
SUPPLEMENTARY INFORMATION: These final regulations and the background information regarding
the final rule apply to both Services. The proposed rule has been revised based on the comments received.
The final rule is presented in two parts because the Services have separate regulations for implementing
the section 10 permit process. The first part is for the final changes in the FWS's regulations found at 50
CFR 17.22 and 17.32, and the second part is for the final changes in NMFS's regulations found at 50 CFR
222.22.
Background
Section 9 of the ESA generally prohibits the ``take'' of species listed under the ESA as endangered.
Pursuant to the broad grant of regulatory authority over threatened species in section 4(d) of the ESA, the
Services' regulations generally prohibit take of species listed as threatened. See, e.g., 50 CFR 17.31 and
17.21 (FWS). Section 3(18) of the ESA defines ``take'' to mean ``to harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.'' FWS regulations (50
CFR 17.3) define ``harm'' to include ``significant habitat modification or degradation where it actually kills
or injures wildlife by significantly impairing
essential behavioral patterns, including breeding, feeding or sheltering.''
Section 10 of the ESA, as originally enacted in 1973, contained provisions allowing the issuance
of permits authorizing the taking of listed species under very limited circumstances for non-Federal entities.
In the following years, both the Federal government and non-Federal landowners became concerned that
these permitting provisions were not sufficiently flexible to address situations in which a property owner's
otherwise lawful activities might result in limited incidental take of a listed species, even if the landowner
were willing to plan activities carefully to be consistent with the conservation of the species. As a result,
Congress included in the ESA Amendments of 1982 provisions under section 10(a) to allow the Services
to issue permits authorizing the incidental take of listed species in the course of otherwise lawful activities,
provided that those activities were conducted according to an approved conservation plan (habitat
conservation plan or HCP) and the issuance of the HCP permit would not jeopardize the continued
existence of the species. In doing so, Congress indicated it was acting to ``* * * address the concerns of
private landowners who are faced with having otherwise lawful actions not requiring Federal permits
prevented by section 9 prohibitions against taking * * * `` H.R. Rep. No. 835, 97th Cong., 2d Sess. 29
(1982) (hereafter ``Conf. Report'').
Congress modeled the 1982 section 10 amendments after the conservation plan developed by
private landowners and local governments to protect the habitat of two listed butterflies on San Bruno
Mountain in San Mateo County, California while allowing development activities to proceed. Congress
recognized in enacting the section 10 HCP amendments that:
`` * * * significant development projects often take many years to complete and permit applicants
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may need long-term permits. In this situation, and in order to provide sufficient incentives for
the private sector to
[[Page 8860]]
participate in the development of such long-term conservation plans, plans which may involve the
expenditure of hundreds of thousands if not millions of dollars, adequate assurances must be made to the
financial and development communities that a section 10(a) permit can be made available for the life of
the project. Thus, the Secretary should have the discretion to issue section 10(a) permits that run for periods
significantly longer than are commonly provided [for other types of permits].'' (Conf. Report at 31).
Congress also recognized that long-term HCP permits would present unique issues that would have
to be addressed if the permits were to function to protect the interests of both the species involved and the
non-Federal community. For instance, Congress realized that ``* * * circumstances and information may
change over time and that the original [habitat conservation] plan might need to be revised. To address this
situation, the Committee expects that any plan approved for a long-term permit will contain a procedure
by which the parties will deal with unforeseen circumstances.'' (Conf. Report at 31). Congress also
recognized that non-Federal property owners seeking HCP permits would need to have economic and
regulatory certainty regarding the overall cost of species mitigation over the life of the permit. As stated
in the Conference Report on the 1982 ESA amendments:
``The Committee intends that the Secretary may utilize this provision to approve conservation plans
which provide long-term commitments regarding the conservation of listed as well as unlisted species and
long-term assurances to the proponent of the conservation plan that the terms of the plan will be adhered
to and that further mitigation requirements will only be imposed in accordance with the terms of the plan.
In the event that an unlisted species addressed in the approved conservation plan is subsequently listed
pursuant to the Act, no further mitigation requirements should be imposed if the conservation plan
addressed the conservation of the species and its habitat as if the species were listed pursuant to the Act.''
(Conf. Report at 30 and 50 FR 39681-39691, Sept. 30. 1985).
Congress thus envisioned and allowed the Federal government to provide regulatory assurances
to non-Federal property owners through the section 10 incidental take permit process. Congress recognized
that conservation plans could provide early protection for many unlisted species and, ideally, prevent
subsequent declines and, in some cases, the need to list covered species.
The Services decided that a clearer policy regarding the assurances provided to landowners entering
into an HCP was needed. This need prompted the development of the No Surprises policy, which was
based on the 1982 Congressional Report language and a decade of working with private landowners during
the development and implementation of HCPs. The Services believed that non-Federal property owners
should be provided economic and regulatory certainty regarding the overall cost of species conservation
and mitigation, provided that the affected species were adequately covered by a properly functioning HCP,
and the permittee was properly implementing the HCP and complying with the terms and conditions of the
HCP permit in good faith. A driving concern during the development of the policy was the absence of
adequate incentives for non-Federal landowners to factor endangered species conservation into their
day-to-day land management activities.
The Services issued the ESA No Surprises policy in August of 1994. This policy was then included
in the joint Endangered Species Habitat Conservation Planning Handbook, which was published in draft
form for public review and comment on December 21, 1994 (59 FR 65782), and, after consideration of the
comments, was issued as final in December 1996 (61 FR 63854). In addition to that opportunity for public
comment on the No Surprises policy in general, the application of the policy and its assurances have been
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and continue to be subject to an opportunity for public comment on each proposed HCP permit under
section 10(c) of the ESA on a case-by-case basis. The Services were subsequently sued in Spirit of the Sage
Council v. Babbitt, No. 1:96CV02503 (SS) (D. D.C.), which challenged the procedures under which the
No Surprises policy was adopted and under which subsequent HCP permits were issued. In settling this
lawsuit, the Services agreed to submit the No Surprises Policy to further public comment and to consider
public comment in deciding whether to adopt the No Surprises policy as a final regulation. The Services
agreed to this approach because they recognized the benefits of permanently codifying the No Surprises
policy as a rule in 50 CFR, as well as the value of soliciting additional comments on the policy itself.
Summary of the Proposed Rule
The proposed rule stated that the Services, when negotiating unforeseen circumstances provisions
for HCPs, would not require the commitment of additional land, property interests, or financial
compensation beyond the level of mitigation that was otherwise adequately provided for a species under
the terms of a properly
functioning conservation plan. Moreover, the Services would not seek any other form of additional
mitigation from a permittee except under unforeseen circumstances. However, if additional mitigation
measures were subsequently deemed necessary to provide for the conservation of a species that was
otherwise adequately covered under the terms of a properly functioning conservation plan, the obligation
for such measures would not rest with the permittee.
Under the proposed rule, if unforeseen circumstances warrant additional mitigation from a
permittee who is in compliance with the conservation plan's obligations, such mitigation would, to the
maximum extent possible, be consistent with the original terms of the conservation plan. Further, any such
changes will be limited to modifications within conserved habitat areas, if any, or to the conservation plan's
operating conservation program for the affected species. Additional mitigation requirements would not
involve the payment of additional compensation or apply to parcels of land or the natural resources
available for development under the original terms of the conservation plan without the consent of the
permittee.
Criteria were also developed by the Services that must be used for determining whether and when
unforeseen circumstances arise.
Under the proposed rule, the Services also would not seek any form of additional mitigation for
a species from a permittee where the terms of a properly functioning conservation plan were designed to
provide an overall net benefit for that species and contained measurable criteria for the biological success
of the conservation plans which have been or are being met. Nothing in the proposed rule would limit or
constrain the Services, or any other governmental agency, from taking additional actions at its own expense
to protect or conserve a species included in a conservation plan.
The Services also proposed a permit-shield provision in the proposed rule that stated that
compliance with the terms of an incidental take permit constitutes compliance with the requirements of
sections 9 and 10 of the ESA with respect to the species covered by the permit regardless of changes in
circumstances, policy, and regulation, unless a change in statute or court order specifically requires that
assurances given in the original permit be modified or withdrawn.
[[Page 8861]]
The Services also clarified in the proposed rule that the regulatory and economic assurances
provided to HCP permittees are limited to section 10(a)(1)(B) permits. In addition, the assurances are not
provided to Federal agencies.
Summary of Comments Received
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The Services received more than 800 comments on the proposed rule from a large variety of
entities, including Federal, State, County, and Tribal agencies, industry, conservation groups, religious
groups, coalitions, and private individuals. The Services considered all of the information and
recommendations received from all interested parties on the proposed regulation during the public
comment period and appreciated the comments received on the proposed rule. In addition to comments that
specifically addressed the proposed No Surprises policy in the proposed rule, the Services received
numerous additional comments on the HCP process itself, comments which were beyond the narrow scope
of this particular rulemaking on the No Surprises policy. The Services will utilize these more generic
comments on HCPs, as appropriate, as we continue to improve the implementation of our HCP programs.
However, at this time, the Services will only address comments received that are specific to the proposed
No Surprises rule.
The Services have made changes in the proposed rule where appropriate. In addition, the Services
intend to revise the HCP Handbook, both to reflect the final No Surprises rule and to further enhance the
effectiveness of the HCP process in general through expanded use of adaptive management, monitoring
provisions, and the establishment of overall biological goals for HCPs.
The following is a summary of the comments on the proposed regulations, and the Services'
response.
Issue 1: Many commenters believed that to provide regulatory No Surprises assurances, the
Secretary was directed to ``* * * consider the extent to which the conservation plan is likely to enhance the
habitat of the listed species or increase the long-term survivability of the species or its ecosystem * * *''
(Conf. Report at 31.) and that the Services have no legislative authority to provide regulatory assurances
for HCPs that do not meet this standard.
Response 1: A proposed HCP must satisfy the specific issuance criteria enumerated in section
10(a)(2)(B) of the ESA. In deciding whether these criteria have been satisfied and whether the permit
should be issued for a given species, the Services consider, among other things, the extent to which the
habitat of the affected species or its long-term survivability may be improved or enhanced. While it may
be appropriate to consider an ``enhancement factor'' for an HCP, it is not a mandatory section 10(a)(2)(B)
issuance criterion for all species.
Each HCP is analyzed on a case-by-case basis, using the best scientific information available.
Habitat conditions are part of the data the Services evaluate to determine whether a proposed HCP meets
the section 10 issuance criteria. The legislative history of the 1982 amendments to section 10 of the ESA
indicates that Congress viewed habitat improvement and species conservation as appropriate considerations
in determining whether to issue long-term incidental take permits. Certain types of HCPs, such as forest
HCPs that include aquatic species, often allow for significant timber harvest and consequent species
impacts during the initial years, while it may take decades before the riparian measures under the plan
produce stream conditions that provide essential habitat functions for the listed species. The Services agree
that, in appropriate situations, the legislative history supports including measures to provide for improved
habitat over the life of the plan in section 10 permits. Severely depleted species and species for which the
HCP covers all or a significant portion of the range are examples of circumstances in which essential
habitat functions must be addressed to ensure that the conservation measures in the HCP provide a high
probability that the habitat functions essential to the species' long-term survival will be achieved and
maintained during the term of the permit.
Issue 2: Many commenters felt that this proposed regulation was driven solely by the needs of
private landowners, and is not in the best interests of the species or other public concerns. Many
commenters noted that the proposed regulation did not have commensurate certainties for protection of
biological resources.
Response 2: The section 10(a) HCP provisions of the ESA were designed to help alleviate section
9 ``take'' liability for species on non-Federal lands. The ESA, as originally enacted, allowed the taking of
listed species only under very limited circumstances, and did not, for example, allow the incidental take
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of listed species in the course of otherwise lawful activities. The 1982 ESA amendments to section 10(a)
authorize the Services to issue HCP permits allowing the incidental take of listed species in the course of
otherwise lawful activities, provided the activities are conducted according to an approved habitat
conservation plan that minimize and mitigate take and avoids jeopardy to the continued existence of the
affected species.
The Services disagree that the No Surprises policy has a narrow focus that excludes the
consideration of listed species conservation. To the contrary, a driving concern in the development of the
policy was the absence of adequate incentives for non-Federal landowners to factor endangered species
conservation into their day-to-day land management activities. The Services knew that much of the habitat
of listed species is in non-Federal lands and believed that HCPs should play a major role in protecting this
habitat. Yet, while thousands of acres of species habitat were disappearing each year, only a handful of
HCPs had been sought and approved since 1982. The No Surprises policy was designed to rechannel this
uncontrolled ongoing habitat loss through the regulatory structure of section 10(a)(1)(B) by offering
regulatory certainty to non-Federal landowners in exchange for a long-term commitment to species
conservation. Given the significant increase in landowner interest in HCPs since the development of the
No Surprises policy, the Services believe that the policy has accomplished one of its primary objectives--to
act as a catalyst for integrating endangered species conservation into day-to-day management operations
on non-Federal lands. The Services also believe that the HCP process, which is a mechanism that reconciles
economic development and the conservation of listed species, is good for rare and declining species, and
encourages the development of more of these plans. If species are to survive and recover, such plans are
necessary because more than half of the species listed have 80 percent of their habitat on non-Federal lands.
Issue 3: Many commenters stressed that the proposed regulation would unlawfully allow the
Services to avoid their mandatory duties under section 7 of the ESA. They argued that the proposed
regulation precludes the Services from meeting the regulatory and statutory requirements under 50 CFR
402.16 and section 7(d) because it makes reinitiation of consultation useless and precludes any meaningful
reexamination of mitigation measures if the measures in the HCP are later found to be inadequate to avoid
jeopardy as required under section 7(a)(2). If jeopardy did arise, commenters do not
[[Page 8862]]
feel that the Services would be able to implement the necessary mitigation to avoid the jeopardy because
of lack of funding. Other concerns were also raised by commenters regarding the respective balance of
responsibilities among the participants to an HCP containing a No Surprises assurance. Also, some
commenters suggested the Services would not be fulfilling their mandatory conservation obligations under
section 7(a)(1).
Response 3: The Services are committed to meeting their responsibilities under section 7(a)(2) of
the ESA. As required by law, the Services conduct a formal intra-Service section 7 consultation
regarding the issuance of each permit issued under section 10(a)(1)(B). The purpose of any consultation
is to insure that any action authorized, funded, or carried out by the Federal government, including the
issuance of an HCP permit, is not likely to jeopardize the continued existence of any listed species or result
in the destruction or adverse modification of critical habitat of such species. In addition, the Services
encourage all applicants to maximize benefits to species covered by their HCPs because of the Services'
responsibilities under 7(a)(1). Moreover, as discussed in Response #1, in appropriate situations, such as
when an HCP covers most or the entire range of a species or covers severely depleted species, the Services
will seek measures necessary for the long-term survival of the species and its habitat.
The Services do not believe they are disregarding the requirements of section 7(d) in providing
assurances to landowners through the section 10 process. During the formal section 7(a)(2) consultation
process, and prior to the issuance of a final biological opinion, the Services (like any other Federal action
agency) must not make any irreversible or irretrievable commitments of resources (in the case of proposing
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to issue an HCP permit, the Services cannot authorize incidental take) that would preclude the development
of reasonable and
prudent alternatives in the event that the action, as proposed, violates section 7(a)(2) of the ESA. In the
context of HCP permit procedures, the only manner in which the Services could violate section 7(d) is if
they authorized incidental take prior to making a final decision on a permit application, which is never the
case.
In addition, the No Surprises assurances do not make reinitiation of consultation useless or preclude
any meaningful reexamination of the HCP's operating conservation program. The Services will not require
the landowner to provide additional mitigation measures in the form of additional land, water, or money.
However, additional mitigation measures can be provided by another entity. Similarly, the No Surprises
rule does not preclude the Services from shifting emphasis within an HCP's operating conservation program
from one strategy to another in an effort to enhance an HCP's overall effectiveness, provided that such a
shift does not increase the HCP permittee's costs. For example, if an HCP's operating conservation program
originally included a mixture of predator depredation control and captive breeding, but subsequent research
or information demonstrated that one of these was considerably more effective than the other, the Services
would be able to request an adjustment in the proportionate use of these tools, provided that such an
adjustment did not increase the overall costs to the HCP permittee.
Moreover, if the Services reinitiate
consultation on the permitting action, and if additional measures are needed, the Services will work
together with other Federal, State, and local agencies, Tribal governments, conservation groups, and private
entities to ensure additional measures are implemented to conserve the species.
Regarding the concerns on the respective balance of responsibilities among the participants to an
HCP containing a No Surprises assurance, the Services believe the No Surprises rule places the
preponderance of the responsibility for protection beyond the terms of a specific HCP upon the Services.
The only impediments to the Services' assumption of this additional responsibility will arise from limits
on authority or funding to provide this additional protection.
The Services have significant resources and authorities that can be utilized to provide additional
protection for threatened or endangered species that are the subject of a given HCP including land
acquisition or exchange, habitat restoration or enhancement, translocation, and other management
techniques. For example, lands managed by the Department of the Interior could be used to ensure listed
species protection. Moreover, subsequent section 7 consultations and approval of subsequent section 10
permits will have to take into account the HCP and the status of the species at that time. The section 9
prohibition against unauthorized take by other landowners provides additional protection.
In addition, section 5 of the ESA authorizes the Services to acquire lands to conserve endangered
and threatened fish, wildlife, and plants, and section 6 of the ESA authorizes the Services to cooperate with
the States in conserving listed species. While many of these programs and authorities are subject to the
availability of appropriations, others, such as the authority under the Federal Land Policy and Management
Act to exchange land for conservation purposes, do not require appropriations. These authorities provide
additional flexibility through which the Services could meet their section 7 responsibilities. While by no
means exhaustive, the above discussion demonstrates the depth of authorities and resources available to
the Services to meet their No Surprises commitments.
Utilizing these authorities and resources, the Services should be able to provide additional species
protection that may be required in the unexpected event that an HCP falls short of providing sufficient
protection.
Issue 4: Many commenters stated that the proposed regulation violates section 4(b)(8) of the ESA,
which requires ``* * * the publication in the Federal Register of any proposed or final regulation which is
necessary or appropriate to carry out the purposes of this ESA shall include a summary by the Secretary
of the data on which such regulation is based and shall show the relationship of such data to such regulation
* * *''.
Response 4: The Services believe section 4(b)(8) is intended to apply only to listing and critical
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habitat decisions under section 4. However, even if section 4(b)(8) did apply to this rule, the Services have
complied with its requirements. The proposed rule contained a thorough discussion of the basis for the
proposed rule (62 FR 29091, May 29, 1997). In addition, the Services had previously explained the
background of the No Surprises Policy in the draft HCP Handbook, which was published for public
comment in the Federal Register (59 FR 65782, December 21, 1994).
Issue 5: Many commenters believe that the Secretary of the Interior does not have the authority to
issue assurances for species covered by the Migratory Bird Treaty Act (MBTA) and the Bald and Golden
Eagle Protection Act (BGEPA).
Response 5: The FWS believes that the ESA is more restrictive and protective of species than the
MBTA and the BGEPA, and that species covered under an HCP that are also covered by the MBTA and
the BGEPA will adequately be protected as long as the HCP is properly implemented. The FWS has
concluded that under certain
[[Page 8863]]
conditions, a section 10 permit allowing incidental take of listed migratory birds is sufficient to relieve the
permittee from liability under the MBTA and BGEPA for taking those species. For the MBTA, this is
accomplished by having the HCP permit double as a Special Purpose Permit authorized under 50 CFR
21.27. For the BGEPA, the FWS would exercise its prosecutorial discretion not to prosecute an incidental
take permittee under the BGEPA if such take is in compliance with a section 10 permit under the ESA.
However, there are conditions that must be satisfied before either of these protections apply, which
are explained on pages 3-40 to 3-41 in the joint Endangered Species Habitat Conservation Planning
Handbook (61 FR 63854, December 2, 1996). The FWS believes this approach is warranted because the
permittee already would have agreed to an operating conservation program designed to conserve the
species and minimize and mitigate the impacts of take of the listed species of migratory birds to the
maximum extent practicable. Through the permitting provisions of the MBTA and the FWS's discretion
in the enforcement of the BGEPA and the ESA, the FWS has the authority to provide a permittee with
assurance that they will not be prosecuted under the MBTA or BGEPA for take expressly allowed under
the ESA.
Issue 6: Many commenters stated that HCPs with No Surprises assurances are in conflict with the
issuance criteria in the ESA because, in the event of unforeseen circumstances, the project impacts may
not be fully mitigated and the plan may reduce the survival and recovery of a covered species.
Response 6: The assurances provided through this regulation are consistent with the issuance
criteria of the ESA. Before issuing a permit, the Services ensure that the applicant minimizes and mitigates
the project impacts, to the maximum extent practicable, and that the permitted activities avoid jeopardy to
the continued existence of the affected species.
In addition, in cases where significant data gaps exist, adaptive management provisions are
included in the HCP. The primary reason for using adaptive management in HCPs is to allow for up-front,
mutually agreed upon changes in the operating conservation program that may be necessary in light of
subsequently developed biological information. In the event of unforeseen circumstances, these strategies
may be redirected as long as the redirection is consistent with the scope of the mutually agreed-upon
adaptive management provisions of the HCP.
Issue 7: Many commenters stated that the applicant is legally required to address all unforeseen
circumstances in the HCP pursuant to section 10. They noted that fire, disease, drought, flood, global
climate change, and non-point source pollution may be unforeseen, but are not uncommon. Also the
proposed regulation does not direct the applicant to provide for all unforeseen circumstances that might
occur during the length of the permit because it is the Services' responsibility to determine that there was
an unforeseen circumstance that was not addressed and is not the fault of the permittee implementing the
HCP. In addition, commenters noted that the nature of many of the HCPs that the Services are approving
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increases the likelihood for unforeseen events to happen (i.e., the permits are issued for many years and
cover large areas and many species).
Response 7: The Services disagree that HCPs must address all hypothetical future events, no matter
how remote the probability that they may occur. Rather, the Services believe that only reasonably
foreseeable changes in circumstances need to be addressed in an HCP. Moreover, these circumstances are
likely to vary from HCP to HCP given the ever changing mix of species and affected habitats covered by
a given plan. Nevertheless, the Services agree that the proposed rule's treatment of unforeseen
circumstances could be strengthened, and a definition of unforeseen circumstances has been codified in
this rule. In particular, the Services would like to clarify that unforeseen circumstances will only include
events that could not reasonably have been anticipated. All reasonably foreseeable circumstances, including
natural catastrophes that normally occur in the area, should be addressed in the HCP. The final rule
specifies how unforeseen circumstances will be addressed if they occur during the life of the permit.
Issue 8: Commenters believe that the proposed regulation would not allow for social changes that
could occur over the lifetime of the permit. For example, they claim that the development and
implementation of the Emergency Salvage Timber rider has affected the success of the conservation
measures of several HCPs.
Response 8: There may be situations that do arise related to social changes that could occur during
the lifetime of the permit. In these situations, the Services will use all of their legal authorities to adequately
address the changes. The Timber Salvage rider to the Appropriations bill is actually a good example of how
the Administration responded to a change in social policy. On July 27, 1995, the President signed the
Rescission Act (Public Law 104-19) that provided funds for disaster relief and other programs. This bill
contained provisions for an emergency salvage timber sale, and directed the preparation, offer, and award
of timber salvage sales nationwide. Although the bill passed, the President did not support the provision
that waived compliance with environmental laws during timber salvage and directed the Secretaries of
Agriculture, the Interior and Commerce, and the heads of other agencies, to move forward to implement
the timber-related provisions of the bill in an expeditious and environmentally-sound manner. The Services
worked with other Federal agencies to develop a process that, as a matter of Administration policy,
addressed compliance with all environmental laws while also meeting the requirements of Pub. L. 104-19.
An interagency team of Federal agencies then drafted a process that addressed compliance with the ESA
through a streamlined section 7 consultation procedure to ensure that these sales did not jeopardize listed
species. In this case, the Services and other Federal agencies cooperatively used their administrative
discretion and legal authorities to ameliorate adverse impacts upon listed species conservation.
Issue 9: Several commenters believe that the proposed No Surprises rule negates adaptive
management provisions incorporated into HCPs, and may not allow future jeopardy situations to be
addressed, because adaptive management must allow for adaptions to changes as they occur rather than
trying to plan for everything up front. In addition, many commenters believe that in order to get No
Surprises assurances, an HCP must have an adaptive management program that addresses all foreseeable
biological and environmental changes and that is designed so that new applicable scientific information
and information developed through a monitoring program is incorporated into the plan.
Response 9: The Services do not believe that the proposed rule negates adaptive management
provisions incorporated into HCPs for the species with biological data gaps. The No Surprises assurances
only apply to an approved HCP that has otherwise satisfied the issuance criteria under section 10(a)(2)(B)
of the ESA. When considering permits where there are significant biological data gaps, the
[[Page 8864]]
Services have two choices: either deny an HCP permit application due to the inadequacy of the overall
proposed plan, or build in adaptive management and monitoring provisions where warranted because of
biological data gaps and issue the permit. If there is significant uncertainty associated with the operating
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conservation program, adaptive management becomes an integral component of the HCP. Incorporating
adaptive management provisions into the HCP becomes important to the planning process and the
long-term interest of affected species when HCPs cover species with significant biological data gaps.
Through adaptive management, the biological objectives of an operating conservation program are defined
using techniques such as models of the ecological system that includes its components, interactions, and
natural fluctuations. If existing data makes it difficult to predict exactly what conservation and mitigation
measures are needed to achieve a biological objective, then an adaptive management approach should be
used in the HCP. Under adaptive management, the HCP's operating conservation program can be
monitored and analyzed to determine if it is producing the desired results (e.g., properly functioning
riparian habitats). If the desired results are not being achieved, then adjustments in the program can be
considered through an adaptive management clause of the HCP. Thus, adaptive management can be an
integral part of the operating conservation program for an HCP and can be implemented to adjust strategies
accordingly. The Services support continuing to strengthen the effectiveness of adaptive management
provisions in HCPs and intend to do so in further revisions to the HCP Handbook.
Issue 10: Numerous commenters stated that the proposed regulation should identify secured sources
of funding that do not rely on appropriations for the implementation of conservation measures that maybe
needed to address unforeseen circumstances.
Response 10: Funding mechanisms of this type would have to be established through
Congressional action. Absent Congressional action on this matter, the Services must operate with the fiscal
resources otherwise made available to them through the appropriations process. Moreover, in approving
an HCP in the first instance, the Services must conclude that the permittee has provided for adequate
funding to implement the terms of the HCP.
Issue 11: Many commenters stated that the Federal government is not capable of shouldering the
financial burden of funding the implementation of conservation measures that may be needed to address
unforeseen circumstances. The hardship of paying for any changes needed in the HCP on the government
may have severe and far reaching effects on funding for other Federal activities. In addition, some
commenters noted that the proposed regulation unlawfully shifts the burden of funding to the Services
when section 10 clearly states that the applicant will provide the funding. Numerous commenters stated
that the government does not have guaranteed funding for covering unforeseen circumstances and cannot
make such guarantees in violation of the Anti-Deficiency Act.
Response 11: The ESA requires the Service to find that an incidental take permittee has provided
adequate funding to implement an HCP in the first instance. In addition, the Services must ensure that
HCPs are designed to adequately mitigate the incidental take authorized by the permit, include measures
to deal with unforeseen circumstances that may arise, and comply with such other measures that the
Secretary may require as being necessary or appropriate for purposes of the plan. Once the Services have
concluded that a permittee has initially satisfied the issuance criteria in section 10(a), there is nothing in
the ESA that precludes the Services from assuming additional responsibility for species covered under the
terms of an HCP, especially when such responsibilities are limited to highly unlikely unforeseen
circumstances. In fact, the Services have responsibility for listed species conservation regardless of whether
an HCP is involved or not, and carrying out that responsibility (for example, through the initiation of
litigation to enforce section 9 of the ESA) is also dependent upon the availability of appropriated funds.
Therefore, at a conceptual level, the lack of guaranteed funding to handle a breakdown of an HCP due to
unforeseen circumstances is no different from a lack of guaranteed funding to enforce the ESA generally.
The Anti-Deficiency Act applies to the Services' activities under the ESA as it does to their
activities under all other environmental laws. In the face of an unexpected species decline, where additional
conservation efforts are warranted, the Services have significant resources at their disposal to address the
comparative needs of the species. As noted earlier in Response #3, the Services can also work with
Congress, other Federal, State, and local agencies, tribes, environmental groups, and private entities to help
ensure the continued conservation of the species in the wild. The Services have a variety of tools available
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to ensure that the needs of the species affected by unforeseen circumstances are adequately addressed,
including land acquisition or exchange, habitat restoration or enhancement, translocation, and other
management techniques. Thus, the Services believe they have a wide array of options and resources
available to respond to any unforseen [sic] circumstances.
Issue 12: Many commenters noted that many HCPs do not have adequate funding, and the Services
must not issue an incidental take permit unless an applicant has secured adequate funding to address all
foreseeable changes that might be needed in the conservation measures during the lifetime of the permit.
County or State Bonds that are not guaranteed should not be considered ``adequate funding.''
Response 12: Section 10(a)(2)(B)(iii) requires incidental take permit applicants to ``ensure that
adequate funding for the plan will be provided.'' This issuance criterion requires that the applicant detail
the funding that will be available to implement the proposed operating conservation program. Therefore,
all conservation plans specify funding requirements necessary to implement the plan. The Services issue
a permit only when they have concluded that the operating conservation program will be adequately
funded. No Surprises only applies to an HCP that is being properly implemented, and if a major component
of an HCP, like its funding strategy, is never initiated or implemented, then No Surprises no longer applies
and the assurances lapse.
The FWS has incorporated provisions into HCPs that allow for a reevaluation of species coverage
in case a County or State Bond that is supposed to meet the adequate funding issuance criterion ultimately
is not passed. Under these provisions, the list of species authorized for incidental take may be diminished
if funding is not in place within a specified time frame, and any incidental take that would occur before the
bond measure is acted upon would have to be adequately mitigated up-front. This reevaluation mechanism
was used in the Multiple Species Conservation Program for southwestern San Diego County, California.
This type of reevaluation process will be incorporated into other HCPs that rely on proposed bonds to
provide required funding.
[[Page 8865]]
Issue 13: Many commenters stated that funding and accountability mechanisms are more
complicated for permits that involve third party beneficiaries (e.g., certificates of inclusion), and that these
types of permits should not include assurances.
Response 13: The Services believe that the assurances provided by the final rule should be
available to individuals who participate in HCPs through a larger regional planning process. These
large-scale, regional HCPs can significantly reduce the burden of the ESA on small landowners by
providing efficient mechanisms for compliance, distributing the economic and logistical impacts of
endangered species conservation among the community, and bringing a broad range of landowner activities
under the HCPs' legal protection. In addition, these large-scale HCPs allow for ecosystem planning, which
can provide benefits to more species than small-scale HCPs. Large-scale HCPs also provide the Services
with a better opportunity for analyzing the cumulative effects of the projects, which is more efficient than
the piecemeal approach that could result if each landowner developed his/her own HCP. The Services do
believe, however, that the party that holds the ``overarching'' permit, and issues subpermits (e.g.,
Certificates of Inclusion or Participation Certificates) must have the legal authority to enforce the terms and
conditions of the permit and the underlying funding mechanisms for the HCP.
Issue 14: Many commenters requested the Services to remove the permit-shield provision from the
proposed regulation because it improperly restricts the authority of the Secretary and citizens to enforce
the requirements of the ESA. These commenters assert that the Services do not have the authority to
prevent citizens from suing those who are in violation of the ESA. One commenter stated that the permit
shield provision lacks important limitations found in other permit-shield provisions, such as the Clean
Water Act and Resource Conservation and Recovery Act. Commenters also stated that the proposed
permit-shield provision conflicts with the citizen suit provision in section 11(g) of the ESA. Other
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commenters supported the proposed permit-shield provision and urged the Service to incorporate it into
the final rule. These commenters believe failure to include a permit-shield provision would undercut the
No Surprises assurances by exposing permit holders to potential enforcement actions even if they are
complying fully with the terms and conditions of valid permits.
Response 14: After further review of the permit-shield concept, including a review of legal
authorities, the Services have decided not to include a legally binding permit-shield provision in the final
rule. The purpose of the permit-shield provision was to provide certainty to permittees regarding their legal
obligations. The current statutory and regulatory framework appears to already provide permittees with that
certainty. Although commenters stated that a permit holder might still be vulnerable to
government-initiated enforcement actions notwithstanding the No Surprises assurances, the Services cannot
identify situations in which a permittee would be in violation of Sections 9 or 11 of the ESA, if in fact they
were acting within the permit's authorization and were complying with the terms and conditions of the
permit.
In addition, as part of the review of legal authorities, the Services reviewed the court decision in
Shell Oil Company v. Environmental Protection Agency, 950 F.2d 741, 761-765 (D.C. Cir. 1991), which
addressed the legality of the Environmental Protection Agency's permit-shield rule for permits issued under
the Resource Conservation and Recovery Act (RCRA). Although that decision upheld the RCRA
permit-shield rule promulgated by the EPA, 40 CFR 270.4(a), the Services are concerned that the incidental
take permit program is sufficiently different from the RCRA permit program that the Shell Oil decision
may not support a permit-shield rule for incidental take permits. For instance, the court noted that the
maximum term of RCRA permits is 10 years, which is considerably shorter than the terms of most
incidental take permits. In addition, the EPA retains explicit authority to modify or terminate RCRA
permits in response to information arising after a permit is issued that would have justified different permit
terms had it existed when the permit was issued. In contrast, the No Surprises rule commits the Service to
issue permits that do not require additional land, water, or financial compensation or additional restrictions
on the use of land, water, or other natural resources if unforeseen circumstances arise.
Although the Services have decided not to include a legally binding permit-shield provision in the
final rule, they nonetheless strongly support a policy that permittees should feel free of potential
prosecution if they are acting under the authorizations of their permit and are complying with the terms and
conditions of the permit. The Services therefore will continue their policy of not enforcing the prohibitions
of Section 9 of the ESA against any incidental take permittee who complies fully with the terms and
conditions of the permit.
Many commenters requested that the Services remove the permit-shield provision from the
proposed regulation because it improperly restricts the authority of citizens to enforce the requirements of
the ESA. The purpose of the proposed permit-shield provision was to provide that the Services would not
utilize Section 11(e) of the ESA to enforce Section 9 prohibitions against a permittee who is in full
compliance with the terms and conditions of a permit. The permit-shield provision would not, therefore,
have restricted citizen suits.
Issue 15: Commenters believe that the regulatory assurances provided to the permittee deprive
citizens of the right to have general oversight of HCPs, including challenging government's management
decisions, guaranteeing that landowners are in compliance with the agreements, and ensuring that the plans
are actually working to conserve listed species.
Response 15: The No Surprises assurances do not deprive citizens of HCP oversight or of their
ability to challenge an improperly issued HCP permit. In addition, all Service decision documents (such
as approval of HCP management plans) are part of the Administrative Record for any individual HCP and
are available to any member of the public upon request. Nothing in this rule prevents citizens from
challenging the adequacy of those decisions or bringing HCP permit terms and conditions compliance
issues to the Services' attention. The Services welcome citizen input on HCP implementation. Public
comments must be considered in all permit decisions. Providing No Surprises assurances to an HCP
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permittee does not eliminate this public comment period. In addition, the Services or any party designated
as responsible by the Services (e.g., State wildlife agency, local government) in the HCP will be expected
to monitor the project for compliance with the terms of the incidental take permit and HCP. The Services
also require periodic reporting from the permittee in order to maintain oversight to ensure the
implementation of the HCP's terms and conditions. The final rule does nothing to affect these reporting
requirements.
Issue 16: Numerous commenters stated that the proposed regulation should provide for permits to
contain a reopener clause. Any entity (e.g., landowners, government agencies, ecologists,
environmentalists) would then be able to reopen the permit for any of the following reasons: 1) Any
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party fails to implement the terms and conditions of the permit; (2) new listings of any species not covered;
and (3) monitoring indicates that conservation goals are not being met and that the operating conservation
program is ineffective.
Response 16: The HCP process already provides various mechanisms
for reopening an HCP. First, the Services may suspend, or in certain circumstances, revoke all or part of
the privileges authorized by a permit if the permittee does not comply with the terms and conditions of the
permit or with applicable laws and regulations governing the permitted activity. If an HCP permit is
suspended or revoked, incidental take must cease. The provisions of most HCPs expressly address permit
suspension or revocation procedures. Second, if a species was not initially listed on an HCP permit, it may
not be automatically covered by an HCP when subsequently listed. For example, if a species was not
originally listed on a permit, the HCP must be formally amended. Amendment of a section 10(a)(1)(B)
permit is also required when the permittee wishes to significantly modify the project, activity, or
conservation program as described in the original HCP. Such modifications might include significant
boundary revisions, alterations in funding or schedule, or an addition of a species to the permit that was
not addressed in the original HCP. The Services encourage the public to provide them with applicable
information concerning any approved HCP that would be useful in evaluating the effectiveness of the HCP
or other concerns they may have.
Issue 17: Numerous commenters stated that the assurances provided through these proposed
regulations should not be automatic and should be commensurate with risk, and that the Services should
provide assurances to a permittee only if the HCP includes specific objectives or measurable biological
goals that must be met and that would ensure the conservation of the species, if they are attained.
Response 17: The Services believe that the commitments of an HCP must be specifically identified
and scientifically based, reflecting the particular needs of the species that are covered. Thus, the concept
of comparative risk to various species is factored in by the Services as they assess the adequacy of the
operating conservation program for a given HCP. The Services will not approve an HCP permit request
found to be inadequate, but will provide No Surprises assurances to all HCPs that are found to be adequate.
For many recent HCPs, the Services are defining specific biological goals. Furthermore,
comprehensive monitoring programs provide added value for measuring progress toward meeting the goals
and commitments and ensuring that the permittee is in compliance with the permit. The Services often
incorporate monitoring measures to assess whether goals are being met, especially in cases where
additional information may be desirable or there is significant scientific uncertainty. If existing data makes
it difficult to predict exactly what measures are needed to achieve a biological objective, then an adaptive
management strategy is usually required. Adaptive management, which then becomes an integral
component of the operating conservation program, is not negated by the No Surprises assurances because
it was a part of the HCP's operating conservation program as approved by the Services.
Issue 18: Most commenters stated that to get assurances, a multispecies HCP must adequately cover
each individual species rather than collectively cover a group of species defined by some type of
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commonality (e.g., guild or habitat).
Response 18: The Services believe that each species in a multispecies HCP must be adequately
addressed by satisfying the permit issuance criteria under section 10(a)(2)(B) of the ESA. The Services
believe, nevertheless, that in some cases, using a ``guilding'' or habitat-based approach to craft preserve
designs or management measures may be appropriate.
However, even when such tools are used, the Services will ensure that for each species that receives
assurances, the species must be specifically named in the HCP, and adequate conservation measures are
included in the plan.
Issue 19: Commenters believe that to get assurances, an HCP must have an adequate and
comprehensive biological monitoring program that addresses all foreseeable changes in circumstances that
may occur over the lifetime of the permit.
Response 19: Monitoring is already an element of HCPs under the Services' Federal regulations
[50 CFR 17.22(b)(1), 17.32(b)(1), and 222.22]. Monitoring is also an important tool for HCPs, and their
associated permit and Implementing Agreements, and should be properly designed and implemented. The
scope of the monitoring program should be sufficient to address reasonably foreseeable changes in
circumstances that occur during the life of the permit. Monitoring is needed to obtain the information
necessary to properly assess the impacts from the HCP and to ensure that HCPs are properly implemented.
Monitoring will also allow the use of the scientific data obtained on the effects of the plan's operating
conservation program to modify specific strategies through adaptive management, and to enhance future
strategies for the conservation of species and their habitat.
While the Services appreciate the numerous benefits of a well-developed monitoring program,
some low-effect HCPs have minimal monitoring requirements because the impacts from the plan are minor
or negligible, and the attempt by the commenters to make an extensive monitoring program a requirement
for No Surprises assurances is
misplaced. A well-developed monitoring program will add to the credibility of an HCP proposal and will
facilitate the eventual approval of the HCP. Thus, the Services believe that the real test for receiving the
No Surprises assurances should be whether the issuance criteria under section 10(a) have been satisfied,
and not whether a particular conservation tool, such as monitoring, has been extensively employed under
an HCP whether it is needed or not.
Issue 20: Numerous commenters stated that to get assurances for unlisted species, a plan must be
in place that describes what is necessary for their long-term conservation. Commenters encouraged a
standard for unlisted species equal to that used in the proposed policy and regulations for the Candidate
Conservation Agreements (CCAs).
Response 20: While the Services agree that these two types of agreements are similar, the purposes
of the proposed CCA policy and the No Surprises rule are somewhat different. As stated in the proposed
CCA policy, the ultimate goal of these agreements is to encourage landowners and State and local land
managing agencies to manage their lands in a manner that, if adopted on a broad enough scale by similarly
situated landowners, would remove threats to species and thereby obviate the need to list them under the
ESA. The purposes of including unlisted species in HCPs and of making them subject to No Surprises
assurances, are to enlist landowners in efforts to conserve these species and to provide certainty to
landowners who are willing to make long-term commitments to the conservation of listed and unlisted
species that they will not be subjected to additional conservation and mitigation measures if one of the
species is listed, except as provided in their HCPs. The standards for including an unlisted species under
an HCP are the
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issuance criteria under section 10(a)(2)(B) of the ESA. For HCPs, the Services will continue to use the
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conservation standard identified in the Habitat Conservation Planning Handbook for unlisted species. The
Handbook clearly states that an unlisted species is ``adequately covered'' in an HCP only if it is treated as
if it were listed pursuant to section 4 of the ESA, and if the HCP meets the permit issuance criteria in
section 10(a)(2)(B) of the ESA with respect to the species. The No Surprises assurances apply only to
species (listed and unlisted) that are adequately covered in the HCP. Species, whether listed or nonlisted,
will not be included in the HCP permit if data gaps or insufficient information make it impossible to craft
conservation and mitigation measures for them, unless these data gaps can be overcome through the
inclusion of adaptive management clauses in the HCP.
Issue 21: Many commenters requested an addition to the rule that would address the early
termination of an HCP. Commenters want the Services to discuss the possibility of terminating an HCP,
including how the assurances and applicable mitigation apply to the termination.
Response 21: The Services believe that such a requested change is unnecessary. The No Surprises
assurances apply during the life of the permit, provided that the HCP is properly implemented and the terms
and conditions of the HCP incidental take permit are being followed. Should a permit be terminated early,
the No Surprises assurances also terminate as of the same date. The question of how outstanding mitigation
responsibilities should be handled upon early termination is a more generic HCP policy issue that is
unrelated to the No Surprises assurances and is, therefore, beyond the scope of this particular rulemaking.
Issue 22: Several commenters stated that the proposed rule was confusing regarding the different
level of assurances established in the proposed rule (for regular HCPs and for HCPs that provide a ``net
benefit'' to the covered species) and that the distinction between the two levels should be clarified further
or only one level of assurances should be provided to HCP permittees.
Response 22: The Services agree that these distinctions were unnecessarily confusing and have
revised the final rule accordingly. The final rule requires the Services to provide only one level of
assurances to any permittee that has an approved HCP permit. The Services eliminated the level of
assurances for HCPs that were developed to provide a net benefit for the covered species since the
distinction between the two types of HCPs were very difficult to delineate in practice.
Issue 23: Commenters noted that there were differences between the regulations, such as FWS use
of the term ``unforeseen'' circumstances throughout the proposed rule, whereas NMFS used the terms
``unforeseen'' and ``extraordinary'' circumstances in their proposed rule.
Response 23: The Services agree that there was some confusion and have made the regulations
consistent between the two agencies, where possible. Moreover, there was never an intention in the August
1994 No Surprises announcement to create a substantive difference between ``unforeseen'' and
``extraordinary'' circumstances. NMFS will use the term ``unforeseen'' in its regulations in place of
``extraordinary.''
Revisions to the Proposed Rule
The following represents a summary of the revisions to the proposed rule as a result of the consideration
of the public comments received during this rulemaking process. The Services have rewritten the
``Assurances'' section of the preamble and regulatory language to improve clarity and readability. Many
commenters were confused by the language in the proposed rule, and asked the Services to provide a
clearer explanation of this section. Accordingly, the Services have edited and reorganized the Assurances
provision, but have not made any substantive changes.
(1) Some of the definitions used in this rulemaking process will now be codified as definitions in
50 CFR 17.3 for FWS and 50 CFR 222.3 for NMFS. These definitions were concepts identified in the
``Background'' section of the proposed rule.
(2) The rule was revised so the Services will only provide assurances for species listed on a permit
that are adequately covered in the conservation plan and specifically identified on the permit.
(3) The Services have clarified that the duration of the assurances is the same as the length of the
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permit.
(4) The Services revised the rule so that there is only one level of assurances provided to
permittees, instead of one level of assurances for standard HCPs and another level for HCPs that were
developed to provide a ``net benefit'' for the covered species.
(5) The Services have clarified the rule so that it is apparent that No Surprises assurances do not
apply to Federal agencies who have a continuing obligation to contribute to the conservation of threatened
and endangered species under section 7(a)(1) of the ESA.
(6) The Services believe that HCPs are, and will continue to be, carefully crafted so that unforeseen
circumstances will be rare, if at all, and that the Services will be able to successfully handle any unforeseen
circumstance so that species are not jeopardized. To help ensure that unforeseen circumstances are a rare
occurrence, the Service revised the rule in appropriate areas.
(7) The Services replaced the term ``properly functioning,'' which was used in the proposed rule
to ``properly implemented.'' This change accurately reflects the intent of the Services when discussing the
implementation of HCPs.
(8) The Services eliminated the permit-shield provisions from the final rule.
(9) The Services revised the final rule by replacing the term ``property interests'' with the term
``natural resources,'' which more accurately describes the intent of the Services.
Description/Overview of the Final Habitat Conservation Plan Assurances (``No Surprises'' Policy) Rule
The information presented below briefly describes the ``No Surprises'' assurances adopted in this
final rule. These assurances provide economic and regulatory certainty for non-Federal property owners
that participate in the ESA's section 10(a)(1)(B) permitting process through the following:
1. General assurances. The No Surprises assurances apply only to incidental take permits issued
in accordance with the requirements of the Services' regulations where the conservation plan is being
properly implemented, and apply only to species adequately covered by the conservation plan.
Discussion: Once an HCP permit has been issued and its terms and conditions are being fully
complied with, the permittee may remain secure regarding the agreed upon cost of conservation and
mitigation. If the status of a species addressed under an HCP unexpectedly worsens because of unforeseen
circumstances, the primary obligation for implementing additional conservation measures would be the
responsibility of the Federal government, other government agencies, or other non-Federal landowners who
have not yet developed an HCP.
``Adequately covered'' under an HCP for listed species refers to any species addressed in an HCP
that has satisfied the permit issuance criteria under section 10(a)(2)(B) of the ESA. For
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unlisted species, the term refers to any species that is addressed in an HCP as if it were listed pursuant to
section 4 of the ESA and is adequately covered by HCP conditions that would satisfy permit issuance
criteria under section 10(a)(2)(B) of the ESA if the species were actually listed. For a species to be covered
under a HCP it must be listed on the section 10(a)(1)(B) permit. These assurances apply only to species
that are ``adequately covered'' in the HCP.
``Properly implemented conservation plan'' means any HCP, Implementing Agreement, and permit
whose commitments and provisions have been and are being fully implemented by the permittee and in
which the permittee is in full compliance with the terms and conditions of the permit, so the HCP is
consistent with the agreed-upon operating conservation program for the project.
2. Changed circumstances provided for in the plan. If additional conservation and mitigation
measures are deemed necessary to respond to changes in circumstances that were provided for in the plan's
operating conservation program, the permittee will be expected to implement the measures specified in the
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plan.
3. Changed circumstances not provided for in the plan. If additional conservation and mitigation
measures are deemed necessary to respond to changed circumstances that were not provided for in the
plan's operating conservation program, the Services will not require any conservation and mitigation
measures in addition to those provided for in the plan without the consent of the permittee, provided the
plan is being properly implemented.
Discussion: It is important to distinguish between ``changed'' and ``unforeseen'' circumstances.
Many changes in circumstances during the course of an HCP can reasonably be anticipated and planned
for in the conservation plan (e.g., the listing of new species, or a fire or other natural catastrophic event in
areas prone to such events), and the plans should describe the modifications in the project or activity that
will be implemented if these circumstances arise. ``Unforeseen circumstances'' are changes in
circumstances affecting a species or geographic area covered by an HCP that could not reasonably have
been anticipated by plan developers or the Services at the time of the HCP's negotiation and development,
and that result in a substantial and adverse change in the status of a covered species (e.g., the eruption of
Mount St. Helens was not reasonably foreseeable).
4. Unforeseen circumstances. In negotiating unforeseen circumstances, the Services will not require
without the consent of the permittee, the commitment of additional land, water or financial compensation
or additional restrictions on the use of land, water, including quantity and timing of delivery, or other
natural resources beyond the level otherwise agreed upon for the species covered by the conservation plan.
If additional conservation and mitigation measures are deemed necessary to respond to unforeseen
circumstances, the Services may require additional measures of the permittee where the conservation plan
is being properly implemented, but only if such measures are limited to modifications within conserved
habitat areas, if any, or to the conservation plan's operating conservation program for the affected species,
and maintain the original terms of the conservation plan to the maximum extent possible. Additional
conservation and mitigation measures will not involve the commitment of additional land, water or
financial compensation or restrictions on the use of land, water (including quantity and timing of delivery),
or other natural resources otherwise available for development or use under the original terms of the
conservation plan, without the consent of the permittee.
In determining unforeseen circumstances, the Services will have the burden of demonstrating that
such unforeseen circumstances exist, using the best scientific and commercial data available. These
findings must be clearly documented and based upon reliable technical information regarding the status
and habitat requirements of the affected species. The Services will consider, but not be limited to, the
following factors: size of the current range of the affected species; percentage of range adversely affected
by the conservation plan; percentage of range conserved by the conservation plan; ecological significance
of that portion of the range affected by the conservation plan; level of knowledge about the affected species
and the degree of specificity of the species' conservation program under the conservation plan; and whether
failure to adopt additional conservation measures would appreciably reduce the likelihood of survival and
recovery of the affected species in the wild.
Discussion: The first criterion is self-explanatory. The second identifies factors to be considered
by the Services in determining whether the unforeseen circumstances are biologically significant.
Generally, the inquiry would focus on the level of biological threats to the affected species covered by the
HCP and the degree to which the welfare of those species is tied to a particular HCP. For example, if a
species is declining rapidly, and the HCP encompasses an ecologically insignificant portion of the species'
range, then unforeseen circumstances warranting reconsideration of an HCP's conservation program
typically would not exist because the overall effect of the HCP upon the species would be negligible or
insignificant. Conversely, if a species is declining rapidly and the HCP in question encompasses a majority
of the species' range, then unforeseen circumstances warranting a review of an HCP's conservation program
probably would exist. If unforeseen circumstances are found to exist, the Services will consider changes
in the operating conservation program or additional mitigation measures. However, measures required of
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the permittee must be as close as possible to the terms of the original HCP and must be limited to
modifications within any conserved habitat area or to adjustments within lands or waters that are already
set aside in the HCP's operating conservation program. ``Conserved habitat areas'' are areas explicitly
designated for habitat restoration, acquisition, protection, or other conservation uses under an HCP. An
``operating conservation program'' consists of the conservation management activities, which are expressly
agreed upon and described in an HCP or its Implementing Agreement and that are undertaken for the
affected species when implementing an approved HCP. Any adjustments or modifications will not include
requirements for additional land, water, or financial compensation, or additional restrictions on the use of
land, water (including quantity and timing of delivery), or other natural resources otherwise available for
development or use under the HCP, unless the permittee consents to such additional measures.
Modifications within conserved habitat areas or to the HCP's operating conservation program
means changes to the plan areas explicitly designated for habitat protection or other conservation uses
under the HCP, or changes that increase the effectiveness of the HCP's operating conservation program,
provided that any such changes do not impose new restrictions or require additional financial compensation
on the permittee's activities. Thus, if an HCP's operating conservation program originally included a
mixture of predator depredation control and captive breeding, but subsequent
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research or information demonstrated that one of these was considerably more effective than the other, the
Services would be able to request an adjustment in the proportionate use of these tools, provided that such
an adjustment did not increase the overall costs to the HCP permittee. Additionally, the No Surprises
assurance does not preclude any Federal agency from exercising its Federal reserved water rights.
The ``Unforeseen circumstances'' section of the HCP should discuss the process for addressing
those future changes in circumstances surrounding the HCP that could not reasonably be anticipated by
HCP planners. While HCP permittees will not be responsible for bearing any additional economic burden
for more mitigation measures, other methods remain available to respond to the needs of the affected
species and to assure that the goals of the ESA are satisfied. These include increasing the effectiveness of
the HCP's operating conservation program by adjusting the program in a way that does not result in a net
increase in costs to the permittee, and actions taken by the government or voluntary conservation measures
taken by the permittee.
When negotiating the unforeseen provisions in an HCP, the permittee cannot be required to commit
additional land, funds, or additional restrictions on lands, water (including quantity and timing of delivery)
or other natural resources released under an HCP for development or use from any permittee who is
implementing the HCP and is abiding by all of the permit terms and conditions in good faith or has fully
implemented their commitments under an approved HCP. Moreover, this rule does not preempt or affect
any Federal reserved water rights.
In the event of unforeseen circumstances, the Services will work with the permittee to increase the
effectiveness of the HCP's operating conservation program to address the unforeseen circumstances without
requiring the permittee to provide an additional commitment of resources as stated above. The specific
nature of the requested changes to the operating conservation program will vary among HCPs depending
upon individual habitat and species needs.
5. Nothing in this rule will be construed to limit or constrain the Services, any Federal, State, local,
or Tribal government agency, or a private entity, from taking additional actions at its own expense to
protect or conserve a species included in a conservation plan.
Discussion: This means the Services or other entities can intervene on behalf of a species at their
own expense at any time and be consistent with the assurances provided to the permittee under this final
rule. However, it is unlikely that the Services would have to resort to protective or conservation action
requiring new appropriations of funds by Congress in order to meet their commitment under this final rule
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(consistent with their obligations under the ESA). If this unlikely event occurred, these actions would be
subject to the requirements of the Anti-Deficiency Act and the availability of funds appropriated by
Congress.
Also, nothing in this final rule prevents the Services from asking a permittee to voluntarily
undertake additional mitigation on behalf of affected species. While an HCP permittee who has been
implementing the HCP and permit terms and conditions in good faith would not be obligated to provide
additional mitigation, the Services believe that many landowners would be willing to consider additional
conservation assistance on a voluntary basis if a compelling argument for assistance could be made.
The Services believe that it will be rare for unforeseen circumstances to result in a jeopardy
situation. However, in such cases, the Services will use all of their authorities, will work with other Federal
agencies to rectify the situation, and work with the permittee to redirect conservation and mitigation
measures so as to offset the likelihood of jeopardy. The Services have a wide array of authorities and
resources that can be used to provide additional protection for threatened or endangered species covered
by an HCP.
Required Determinations
A major purpose of this final rule is to provide section 10(a)(1)(B) permittees regulatory assurances
related to the issuance of an HCP permit. From the Federal government's perspective, implementation of
this rule would not result in additional expenditures to the permittee that are above and beyond that already
required through the section 10(a)(1)(B) permitting process. There are, however, benefits derived from
HCPs for both the non-Federal permittees and the species covered by the HCPs. HCPs are mechanisms that
allow non-Federal entities to continue with economic use or development activities, while factoring species'
conservation needs into natural resource management decisions. Benefits to the covered species may
include the conservation of lands and waters upon which the species depends, decreased habitat
fragmentation, the removal of threats to candidate, proposed, or other unlisted species, and in various
instances, advancement of the recovery of listed species. Non-Federal entities are then provided regulatory
assurances pursuant to an approved incidental take permit under section 10(a)(1)(B) of the ESA for those
species that are adequately covered by the permit, conditioned, of course, on the proper implementation
of the HCP. Since the Habitat Conservation Plan Assurances (``No Surprises'' policy) impose no additional
economic costs or burdens upon an HCP permittee, the Services have determined that the final rule would
not result in significant costs of implementation to non-Federal entities.
Information Collection/Paperwork Reduction Act
No significant effects are expected on non-Federal entities exercising their option to enter into the
HCP planning program because there is no additional information required during the HCP development
or processing phase due solely to these regulatory assurances.
The Services have examined this final rule under the Paperwork Reduction Act of 1995 and found
it to contain no requests for additional information or increase in the collection requirements associated
with incidental take permits other than those already approved for incidental take permits with OMB
approval #1018-0094, which has an expiration date of February 28, 2001.
Economic Analysis
This final rule was subject to Office of Management and Budget review under Executive Order
12866. However, the Services have determined that there will be no additional costs placed on the
non-Federal entity associated with this final regulation. The No Surprises policy, which was drafted in
1994, went through a public comment period as part of the draft 1994 Habitat Conservation Planning
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Handbook (59 FR 65782, December 21, 1994), was included in the final 1996 Habitat Conservation
Planning Handbook (61 FR 63854, December 2, 1996), and currently is being implemented in individual
HCP permits as they are issued after an opportunity for public comment. The No Surprises assurances
provided to permittees through these final rules apply to the HCP permitting process only, and the Services
have determined that there will be no additional information required of non-Federal entities through the
HCP permitting process to provide assurances to the permittee.
The Department of the Interior has certified that this rulemaking will not
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have a significant economic impact on a substantial number of small entities, which includes businesses,
organizations, or governmental jurisdictions. This final rule will provide non-Federal entities regulatory
certainty pursuant to an approved incidental take permit under section 10(a)(1)(B) of the Act. No
significant effects are expected on non-Federal entities exercising their option to enter into the HCP
planning program because there will be no additional information required through the HCP process due
to the application of assurances or ``No Surprises.'' Therefore, this rule would have a minimal effect on
such entities. NMFS has also reviewed this rule under the Regulatory Flexibility Act of 1980 and concurs
with the above certification.
The implementation of the final Habitat Conservation Plan Assurances rule does not require any
additional data not already required by the HCP process. Regulatory assurances are provided to the
permittee if the HCP is properly implemented, and if all the terms and conditions of the HCP, permit, or
Implementing Agreement are all being met. The underlying economic basis of comparing the final rule
with and without the assurances was used to determine if there existed any potential economic effects from
implementing this policy. Since the rule is being implemented with existing data, there are no incremental
costs being imposed on non-Federal landowners. The benefits generated by this rule are being shared by
the Services (i.e., less habitat fragmentation, habitat management, and protection for covered species) and
by non-Federal landowners (i.e., assurances that approved HCPs will allow for future economic uses of
non-Federal land without further conservation and mitigation measures).
There are no specific data to assess the effects on businesses from this rule. To the extent
businesses are affected, however, such effects would be positive, not negative. Until specific HCPs are
approved, it is not possible to determine effects on commodity prices, competition or jobs. Moreover, any
economic effects would likely be tied to the cost of the development and implementation of the HCP itself
and not to these assurances. There is a positive effect expected on the environment because these
assurances act as an incentive for non-Federal entities to seek HCPs and to factor species conservation
needs into national resources management decisions. No effect on public health and safety is expected from
this rule. Therefore, this rule most likely would not have a significant effect on a substantial number of
small entities.
The Services have determined and certify pursuant to the Unfunded Mandates Act, 2 U.S.C. 1502
et seq., that this rulemaking will not impose a cost of $100 million or more in any given year on local or
State governments or private entities. No additional information will be required from a non-Federal entity
solely as a result of these assurances.
Civil Justice Reform
The Departments have determined that these final regulations meet the applicable standards
provided in sections 3(a) and 3(b)(2) of Executive Order 12988.
National Environmental Policy Act
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The Department has determined that the issuance of the final rule is categorically excluded under
the Department of the Interior's NEPA procedures in 516 DM 2, Appendix 1.10. NMFS concurs with the
Department of Interior's determination that the issuance of the final rule qualifies for a categorical exclusion
and falls within the categorical exclusion criteria in NOAA 216-3 Administrative Order, Environmental
Review Procedure.
List of Subjects
50 CFR Part 17
Endangered and threatened species, Exports, Imports, Reporting and recordkeeping requirements,
Transportation.
50 CFR Part 222
Administrative practices and procedure, Endangered and threatened species, Exports, Imports,
Reporting and recordkeeping requirements, Transportation.
For the reasons set out in the preamble, the Services amend Title 50, Chapter I, subchapter B; and
Title 50, Chapter II, subchapter C of the Code of Federal Regulations, as set forth below:
PART 17--[AMENDED]
Subpart C--Endangered Wildlife
1. The authority citation for part 17 continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C. 1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99-625, 100
Stat. 3500; unless otherwise noted.
2. The FWS amends Sec. 17.3 by adding the following definitions alphabetically to read as follows:
*****
Adequately covered means, with respect to species listed pursuant to section 4 of the ESA, that a
proposed conservation plan has satisfied the permit issuance criteria under section 10(a)(2)(B) of the ESA
for the species covered by the plan, and, with respect to unlisted species, that a proposed conservation plan
has satisfied the permit issuance criteria under section 10(a)(2)(B) of the ESA that would otherwise apply
if the unlisted species covered by the plan were actually listed. For the Services to cover a species under
a conservation plan, it must be listed on the section 10(a)(1)(B) permit.
*****
Changed circumstances means changes in circumstances affecting a species or geographic area
covered by a conservation plan that can reasonably be anticipated by plan developers and the Service and
that can be planned for (e.g., the listing of new species, or a fire or other natural catastrophic event in areas
prone to such events).
Conserved habitat areas means areas explicitly designated for habitat restoration, acquisition,
protection, or other conservation purposes under a conservation plan.
Conservation plan means the plan required by section 10(a)(2)(A) of the ESA that an applicant
must submit when applying for an incidental take permit. Conservation plans also are known as ``habitat
conservation plans'' or ``HCPs.''
*****
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Operating conservation program means those conservation management activities which are
expressly agreed upon and described in a conservation plan or its Implementing Agreement, if any, and
which are to be undertaken for the affected species when implementing an approved conservation plan,
including measures to respond to changed circumstances.
*****
Properly implemented conservation plan means any conservation plan, Implementing Agreement
and permit whose commitments and provisions have been or are being fully implemented by the permittee.
*****
Unforeseen circumstances means changes in circumstances affecting a species or geographic area
covered by a conservation plan that could not reasonably have been anticipated by plan developers and the
Service at the time of the conservation plan's negotiation and development, and that result in a substantial
and adverse
[[Page 8871]]
change in the status of the covered species.
*****
3. The FWS amends Sec. 17.22 by adding paragraphs (b) (5) and (6) to read as follows:
Sec. 17.22 Permits for scientific purposes, enhancement of propagation or survival, or for
incidental taking.
*****
(b) * * *
(5) Assurances provided to permittee in case of changed or unforeseen circumstances. The
assurances in this paragraph (b)(5) apply only to incidental take permits issued in accordance with
paragraph (b)(2) of this section where the conservation plan is being properly implemented, and apply only
with respect to species adequately covered by the conservation plan. These assurances cannot be provided
to Federal agencies. This rule does not apply to incidental take permits issued prior to March 25, 1998. The
assurances provided in incidental take permits issued prior to March 25, 1998 remain in effect, and those
permits will not be revised as a result of this rulemaking.
(i) Changed circumstances provided for in the plan. If additional conservation and mitigation
measures are deemed necessary to respond to changed circumstances and were provided for in the plan's
operating conservation program, the permittee will implement the measures specified in the plan.
(ii) Changed circumstances not provided for in the plan. If additional conservation and mitigation
measures are deemed necessary to respond to changed circumstances and such measures were not provided
for in the plan's operating conservation program, the Director will not require any conservation and
mitigation measures in addition to those provided for in the plan without the consent of the permittee,
provided the plan is being properly implemented.
(iii) Unforeseen circumstances. (A) In negotiating unforeseen circumstances, the Director will not
require the commitment of additional land, water, or financial compensation or additional restrictions on
the use of land, water, or other natural resources beyond the level otherwise agreed upon for the species
covered by the conservation plan without the consent of the permittee.
(B) If additional conservation and mitigation measures are deemed necessary to respond to
unforeseen circumstances, the Director may require additional measures of the permittee where the
conservation plan is being properly implemented, but only if such measures are limited to modifications
within conserved habitat areas, if any, or to the conservation plan's operating conservation program for the
affected species, and maintain the original terms of the conservation plan to the maximum extent possible.
Additional conservation and mitigation measures will not involve the commitment of additional land, water
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or financial compensation or additional restrictions on the use of land, water, or other natural resources
otherwise available for development or use under the original terms of the conservation plan without the
consent of the permittee.
(C) The Director will have the burden of demonstrating that unforeseen circumstances exist, using
the best scientific and commercial data available. These findings must be clearly documented and based
upon reliable technical information regarding the status and habitat requirements of the affected species.
The Director will consider, but not be limited to, the following factors:
(1) Size of the current range of the affected species;
(2) Percentage of range adversely affected by the conservation plan;
(3) Percentage of range conserved by the conservation plan;
(4) Ecological significance of that portion of the range affected by the conservation plan;
(5) Level of knowledge about the affected species and the degree of specificity of the species'
conservation program under the conservation plan; and
(6) Whether failure to adopt additional conservation measures would appreciably reduce the
likelihood of survival and recovery of the affected species in the wild.
(6) Nothing in this rule will be construed to limit or constrain the Director, any Federal, State, local,
or Tribal government agency, or a private entity, from taking additional actions at its own expense to
protect or conserve a species included in a conservation plan.
Subpart D--Threatened Wildlife
4. The FWS amends Sec. 17.32 by adding paragraphs (b)(5) and (6) to read as follows:
Sec. 17.32 Permits--general.
*****
(b) * * *
(5) Assurances provided to permittee in case of changed or unforeseen circumstances. The
assurances in this paragraph (b)(5) apply only to incidental take permits issued in accordance with
paragraph (b)(2) of this section where the conservation plan is being properly implemented, and apply only
with respect to specifies adequately covered by the conservation plan. These assurances cannot be provided
to Federal agencies. This rule does not apply to incidental take permits issued prior to [insert 30 days after
the date of publication in the Federal Register]. The assurances provided in incidental take permits issued
prior to [insert 30 days after the date of publication in the Federal Register] remain in effect, and those
permits will not be revised as a result of this rulemaking.
(i) Changed circumstances provided for in the plan. If additional conservation and mitigation
measures are deemed necessary to respond to changed circumstances and were provided for in the plan's
operating conservation program, the permittee will implement the measures specified in the plan.
(ii) Changed circumstances not provided for in the plan. If additional conservation and mitigation
measures are deemed necessary to respond to changed circumstances and such measures were not provided
for in the plan's operating conservation program, the Director will not require any conservation and
mitigation measures in addition to those provided for in the plan without the consent of the permittee,
provided the plan is being properly implemented.
(iii) Unforeseen circumstances. (A) In negotiating unforeseen circumstances, the Director will not
require the commitment of additional land, water, or financial compensation or additional restrictions on
the use of land, water, or other natural resources beyond the level otherwise agreed upon for the species
covered by the conservation plan without the consent of the permittee.
(B) If additional conservation and mitigation measures are deemed necessary to respond to
unforeseen circumstances, the Director may require additional measures of the permittee where the
conservation plan is being properly implemented, but only if such measures are limited to modifications
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within conserved habitat areas, if any, or to the conservation plan's operating conservation program for the
affected species, and maintain the original terms of the conservation plan to the maximum extent possible.
Additional conservation and mitigation measures will not involve the commitment of additional land, water
or financial compensation or additional restrictions on the use of land, water, or other natural resources
otherwise available for development or use under the original
[[Page 8872]]
terms of the conservation plan without the consent of the permittee.
(C) The Director will have the burden of demonstrating that such unforeseen circumstances exist,
using the best scientific and commercial data available. These findings must be clearly documented and
based upon reliable technical information regarding the status and habitat requirements of the affected
species. The Director will consider, but not be limited to, the following factors:
(1) Size of the current range of the affected species;
(2) Percentage of range adversely affected by the conservation plan;
(3) Percentage of range conserved by the conservation plan;
(4) Ecological significance of that portion of the range affected by the conservation plan;
(5) Level of knowledge about the affected species and the degree of specificity of the species'
conservation program under the conservation plan; and
(6) Whether failure to adopt additional conservation measures would appreciably reduce the
likelihood of survival and recovery of the affected species in the wild.
(6) Nothing in this rule will be construed to limit or constrain the Director, any Federal, State, local,
or Tribal government agency, or a private entity, from taking additional actions at its own expense to
protect or conserve a species included in a conservation plan.
PART 222--ENDANGERED FISH OR WILDLIFE
5. The authority citation for part 222 is revised to read as follows:
Authority: 16 U.S.C. 1531-1543 and 16 U.S.C. 1361 et seq.
Subpart C--Endangered Fish or Wildlife Permits
6. In part 222, a new section is added to read as follows:
222.3 Definitions.
These definitions apply only to Sec. 222.22:
Adequately covered means, with respect to species listed pursuant to section 4 of the ESA, that a
proposed conservation plan has satisfied the permit issuance criteria under section 10(a)(2)(B) of the ESA
for the species covered by the plan and, with respect to unlisted species, that a proposed conservation plan
has satisfied the permit issuance criteria under section 10(a)(2)(B) of the ESA that would otherwise apply
if the unlisted species covered by the plan were actually listed. For the Services to cover a species under
a conservation plan, it must be listed on the section 10(a)(1)(B) permit.
Changed circumstances means changes in circumstances affecting a species or geographic area
covered by a conservation plan that can reasonably be anticipated by plan developers and NMFS and that
can be planned for (e.g., the listing of new species, or a fire or other natural catastrophic event in areas
prone to such events).
Conserved habitat areas means areas explicitly designated for habitat restoration, acquisition,
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protection, or other conservation purposes under a conservation plan.
Conservation plan means the plan required by section 10(a)(2)(A) of the ESA that an applicant
must submit when applying for an incidental take permit. Conservation plans also are known as ``habitat
conservation plans'' or ``HCPs.''
Operating conservation program means those conservation management activities which are
expressly agreed upon and described in a conservation plan or its Implementing Agreement, if any, and
which are to be undertaken for the affected species when implementing an approved conservation plan,
including measures to respond to changed circumstances.
Properly implemented conservation plan means any conservation plan, Implementing Agreement
and permit whose commitments and provisions have been or are being fully implemented by the permittee.
Unforeseen circumstances means changes in circumstances affecting a species or geographic area
covered by a conservation plan that could not reasonably have been anticipated by plan developers and
NMFS at the time of the conservation plan's negotiation and development, and that result in a substantial
and adverse change in the status of the covered species.
Sec. 222.22 [Amended]
7. In Sec. 222.22, paragraphs (g) and (h) are added.
*****
(g) Assurances provided to permittee in case of changed or unforeseen circumstances. The
assurances in this paragraph (g) apply only to incidental take permits issued in accordance with paragraph
(c) of this section where the conservation plan is being properly implemented, and apply only with respect
to species adequately covered by the conservation plan. These assurances cannot be provided to Federal
agencies. This rule does not apply to incidental take permits issued prior to March 25, 1998. The assurances
provided in incidental take permits issued prior to March 25, 1998 remain in effect, and those permits will
not be revised as a result of this rulemaking.
(1) Changed circumstances provided for in the plan. If additional conservation and mitigation
measures are deemed necessary to respond to changed circumstances and were provided for in the plan's
operating conservation program, the permittee will implement the measures specified in the plan.
(2) Changed circumstances not provided for in the plan. If additional conservation and mitigation
measures are deemed necessary to respond to changed circumstances and such measures were not provided
for in the plan's operating conservation program, NMFS will not require any conservation and mitigation
measures in addition to those provided for in the plan without the consent of the permittee, provided the
plan is being properly implemented.
(3) Unforeseen circumstances. (i) In negotiating unforeseen circumstances, NMFS will not require
the commitment of additional land, water, or financial compensation or additional restrictions on the use
of land, water, or other natural resources beyond the level otherwise agreed upon for the species covered
by the conservation plan without the consent of the permittee.
(ii) If additional conservation and mitigation measures are deemed necessary to respond to
unforeseen circumstances, NMFS may require additional measures of the permittee where the conservation
plan is being properly implemented, but only if such measures are limited to modifications within
conserved habitat areas, if any, or to the conservation plan's operating conservation program for the
affected species, and maintain the original terms of the conservation plan to the maximum extent possible.
Additional conservation and mitigation measures will not involve the commitment of additional land, water
or financial compensation or additional restrictions on the use of land, water, or other natural resources
otherwise available for development or use under the original terms of the conservation plan without the
consent of the permittee.
(iii) NMFS will have the burden of demonstrating that unforeseen circumstances exist, using the
best scientific and commercial data available. These findings must be clearly documented and based upon
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reliable technical information regarding the status and habitat requirements of the affected species. NMFS
will
[[Page 8873]]
consider, but not be limited to, the following factors:
(A) Size of the current range of the affected species;
(B) Percentage of range adversely affected by the conservation plan;
(C) Percentage of range conserved by the conservation plan;
(D) Ecological significance of that portion of the range affected
by the conservation plan;
(E) Level of knowledge about the affected species and the degree of specificity of the species'
conservation program under the conservation, plan; and
(F) Whether failure to adopt additional conservation measures would appreciably reduce the
likelihood of survival and recovery of the affected species in the wild.
(h) Nothing in this rule will be construed to limit or constrain
the Assistant Administrator, any Federal, State, local, or tribal
government agency, or a private entity, from taking additional actions at its own expense to protect or
conserve a species included in a
conservation plan.
Dated: February 13, 1998.
Rolland A. Schmitten, Assistant Administrator for Fisheries, National Marine Fisheries Service.
Dated: February 11, 1998.
Donald J. Barry, Acting Assistant Secretary, Fish, Wildlife, and Parks, Department of Interior.
[FR Doc. 98-4367 Filed 2-20-98; 8:45 am]
BILLING CODE 4310-55-P
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TEMPLATE EASEMENT
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RECORDING REQUESTED BY:)
)
)
)
)
)
)
)
)

MAIL TO:

DRAFT TEMPLATE
PERPETUAL CONSERVATION EASEMENT GRANT

THIS PERPETUAL CONSERVATION EASEMENT GRANT (this "EASEMENT") is made
this _____ day of ____________, by [name who the grantor is] [include applicable category: e.g, a
corporation, a partnership, a limited partnership, husband and wife] ("GRANTOR"), in favor of the
[name of the entity; must be one that is recognized by § 815 of the California Civil Code]
("GRANTEE").

RECITALS

A.

GRANTOR is [describe Grantor; is it a corporation, a partnership, limited partnership,

Federal agency] and is the sole owner in fee simple of certain real property located in the County of
[XXX], State of California, more particularly depicted on the map attached as Exhibit A hereto (the
"Protected Property") (this map shows land subject to EASEMENT and separately shows land not
subject to EASEMENT. The execution copy of the EASEMENT also shall have legal descriptions
attached as Exhibit B); [the map and the legal description must match and portray the actual easement
area] and
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B.

GRANTEE is a public entity formed under the laws of the State of California and is

authorized to hold conservation easements for these Conservation Purposes as identified in California
Civil Code § 815 et seq.; and

C. The Protected Property possesses significant ecological and habitat values (Collectively,
"Conservation Values"). These species and their habitats are of aesthetic, ecological, educational,
historical, recreational, and scientific value to the Nation and its people. These values include [list
habitats/plant and animal species; include both listed species, and those that of are special significance],
and are of great importance to both GRANTOR and GRANTEE; and

D. Significant portions of the Property, consisting of approximately [##] acres, have been
presently identified as being occupied by species of native plants and wildlife which GRANTOR and
GRANTEE desire to conserve and protect; [if applicable: restore and/or enhance] [if applicable:
pursuant to a Management Plan titled XXXXXXX, a memorandum of which is attached to this
EASEMENT as Exhibit C, or record entire Management Plan if possible.].; and

E.

GRANTOR intends to convey to GRANTEE the right to conserve and protect [if

applicable: restore and/or enhance] the conservation values of the property; and

F.

GRANTEE agrees by accepting this grant to honor the intentions of GRANTOR stated

herein and to conserve and protect [if applicable: restore and/or enhance] in perpetuity the
conservation values of the Protected Property in accordance with the terms of this EASEMENT [if
applicable: and the Management Plan prepared for it].; and

G.

This EASEMENT provides mitigation for certain impacts located in City of [XXX],
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County of [XXX], State of California, described in a [date of Biological Opinion/Habitat Conservation
Plan] Federal Endangered Species Act and California Endangered Species Act [Biological
Opinion/Habitat Conservation Plan] for [project name].

Covenants, Terms, Conditions, and Restrictions

In consideration of the above and the mutual covenants, terms, conditions, and restrictions
contained herein, and pursuant to the laws of California and California Civil Code section 815 et seq.,
GRANTOR hereby voluntarily grants and conveys to GRANTEE a perpetual conservation easement
over the Protected Property of the nature and character and to the extent hereinafter set forth.

1.

PURPOSE
It is the purpose of this EASEMENT to assure that the Protected Property will be

retained forever in an open space condition and to prevent any use of the Protected Property that will
impair or interfere with the Conservation Values of the Protected Property. GRANTOR intends that
this EASEMENT (i) will assure that the Protected Property will be used for such activities as are
consistent with the purpose of this EASEMENT, and if applicable: (ii) shall be implemented
consistently with the Management Plan.
2.

RIGHTS OF GRANTEE
To accomplish the purpose of this EASEMENT, the following rights are conveyed to

GRANTEE by this EASEMENT:
(a) To conserve, protect, restore, and enhance the Protected Property. [if applicable: in
a manner consistent with the Management Plan].
(b) To enter upon and traverse all portions of the Property at all times in order to have
access to the Protected Property and to monitor GRANTOR's compliance with and otherwise enforce
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the terms of this EASEMENT [if applicable: and to fulfill duties identified in the Management Plan];
provided that such entry shall not unreasonably impair or interfere with GRANTOR's use and quiet
enjoyment of the Property or unreasonably disturb natural resources on the Property; and
(c) To prevent any activity on or use of the Protected Property that is inconsistent with
the purpose of this EASEMENT and to require the restoration of such areas or features of the Protected
Property that may be damaged by any inconsistent activity or use.
3.

PROHIBITED USES
Subject to the provisions of Paragraph 4 herein, any activity on or use of the Protected

Property inconsistent with the purposes of this EASEMENT is prohibited. Without limiting the
generality of the foregoing, Grantor, its personal representative, heirs, assigns, agents, and potential
future lessees are expressly prohibited from doing any of the following on Protected Property:
(a)

Erecting of any building, billboard, or sign;

(b)

Unseasonal watering, use of herbicides, rodenticides, or weed abatement activities,

incompatible fire protection activities and any and all other uses which may adversely affect the
purposes of this EASEMENT;
(c)

Depositing of soil, trash, ashes, garbage, waste, bio-solids or any other material;

(d)

Excavating, dredging or removing of loam, gravel, soil, rock, sand or other material;

(e)

Otherwise altering the general topography of the Protected Property.

(h)

Removing, destroying, or cutting of trees, shrubs, or other vegetation, except as

required for [(1) fire breaks, (2) maintenance of existing foot trails or roads, or (3) prevention or
treatment of disease, others?]
(i)

[Others? Prohibited actions should be listed-- examples: pumping water, diverting

water, extracting oil, mining]
4.

GRANTOR'S DUTIES

Grantor shall undertake all reasonable actions to prevent the unlawful entry and trespass by
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persons whose activities may degrade or harm the conservation values of the Protected Property. In
addition, Grantor shall undertake all necessary actions to perfect Grantee's rights under section 2 of this
EASEMENT, including, but not limited to, Grantee's water rights.
5.

RESERVED RIGHTS
GRANTOR reserves to itself, and to its personal representative, heirs, successors,

assigns, agents and present and potential future lessees, including, but not limited to,
all rights accruing from its ownership of the Property, including the right to engage in or permit or
invite others to engage in all uses of the Protected Property that are not expressly prohibited herein and
are not inconsistent with the purpose of this EASEMENT.
6.

REMEDIES
If Grantee, CDFG, FWS or other interested parties determines that there is a violation

of the terms of this EASEMENT or that a violation is threatened, such party shall give written notice to
the other parties of such violation and demand corrective action sufficient to cure the violation and,
where the violation involved injury to the Property resulting from any use or activity inconsistent with
the purpose of this EASEMENT, to restore [if applicable: in accordance with the Management Plan]
the portion of the Protected Property so injured. If a party fails to cure a violation within sixty (60)
days after receipt of notice thereof from the other party, or under circumstances where the violation
cannot reasonably be cured within a sixty (60) day period, or fails to continue diligently to cure such
violation until finally cured, the aggrieved party may bring an action at law or in equity in a court of
competent jurisdiction to enforce the terms of this EASEMENT, to enjoin the violation, ex parte as
necessary, by temporary or permanent injunction, to recover any damages to which it may be entitled
for violation of the terms of this EASEMENT or injury to any conservation values protected by this
EASEMENT, including damages for the loss of aesthetic, ecological, educational, historical,
recreational or scientific values, and to require the restoration [if applicable: pursuant to the
Management Plan] of the Protected Property to the condition that existed prior to any such injury. If a
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party, in its good faith and reasonable discretion, determines that circumstances require immediate
action to prevent or mitigate significant damage to the Conservation Values of the Protected Property,
such party may pursue its remedies under this paragraph without prior notice to the other party or
without waiting for the period provided for the cure to expire. Each party's rights under this paragraph
apply equally in the event of either actual or threatened violations of the terms of this EASEMENT, and
each party agrees that the other party's remedies at law for any violation of the terms of this
EASEMENT are inadequate and that such party shall be entitled to the injunctive relief described in
this paragraph, both prohibitive and mandatory, in addition to such other relief to which such party may
be entitled, including specific performance of the terms of this EASEMENT, without the necessity of
proving either actual damages or the inadequacy of otherwise available legal remedies. Each party's
remedies described in this paragraph shall be cumulative and shall be in addition to all remedies now or
hereafter existing at law or in equity. Furthermore, the provisions of California Civil Code section 815
et seq., are incorporated herein by this reference and this EASEMENT is made subject to all of the
rights and remedies set forth therein. If at any time in the future GRANTOR or GRANTEE or any
subsequent transferee or assignee uses or threatens to use such lands for purposes not in conformance
with the provisions of this EASEMENT, or releases or abandons this EASEMENT in whole or in part,
notwithstanding California Civil Code § 815 et seq., the California Attorney General, CDFG, the FWS,
or any entities organized for conservation purposes shall have standing as interested parties, and as
third party beneficiaries in any proceeding affecting this EASEMENT.
(a)

Costs of Enforcement. Reasonable costs incurred by any party enforcing the

terms of this EASEMENT, including without limitation, costs of suit and attorneys fees, and any costs
of restoration necessitated by a violation of the terms of this EASEMENT shall be borne by the
breaching party. If a party prevails in any action to enforce the terms of this EASEMENT, such party's
costs of suit including, without limitation, attorneys fees, shall be borne by the other party.
(b) GRANTEE's Discretion. Enforcement of the terms of this EASEMENT shall be at
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the discretion of GRANTEE, and any forbearance by GRANTEE to exercise its rights under this
EASEMENT shall not be deemed or construed to be a waiver by GRANTEE of such term or of any
subsequent breach of the same or any other term of this EASEMENT or of any of GRANTEE's rights
under this EASEMENT. No delay or omission by GRANTEE in the exercise of any right or remedy
upon any breach by GRANTOR shall impair such right or remedy or be construed as a waiver.
(c)

Acts Beyond GRANTOR's Control. Nothing contained in this EASEMENT

shall be construed to entitle GRANTEE to bring any action against GRANTOR for any injury to or
change in the Property resulting from causes beyond GRANTOR's control, including, without
limitation, fire, drought, flood, storm, and earth movement.
7.

ACCESS
GRANTEE, its successors, assigns, agents, invitees and licensees shall have the right to

access the Property at all times.
8.

COSTS AND LIABILITIES
Except as set forth in this EASEMENT, or as otherwise agreed in writing between the

parties hereto, GRANTOR retains all responsibilities related to the ownership, operation, upkeep, and
maintenance of the Property.
(a)

Taxes: Grantor shall pay before delinquency all taxes, assessments, fees, and charges

of whatever description levied on or assessed against the Protected Property by competent authority,
including any taxes imposed upon, or incurred as a result of, this EASEMENT, and shall furnish
Grantee with satisfactory evidence of payment upon request.
(b)

Hold Harmless: Grantor or its successor shall hold harmless, indemnify, and defend

Grantee and its members, directors, officers, employees, agents and contractors and the heirs, personal
representatives, successors, and assigns of each of them (collectively "Indemnified Parties") from and
against all liabilities, penalties, costs, losses, damages, expense, causes of action, claims, demands, or
judgments, including without limitation, reasonable attorney's fees, arising from or in any way
November 14, 2000

H-10

connected with: (1) injury to or the death of any person, or physical damages to any property, resulting
from any act, omission, condition or other matter occurring on the Protected Property, unless caused by
the acts or omissions of any of the Indemnified Parties; and (2) the existence or administration of this
EASEMENT.
9.

ASSIGNMENT
This EASEMENT is transferable, but GRANTEE shall give GRANTOR, CDFG and

the Service at least thirty (30) days prior written notice of the transfer. GRANTEE may assign its rights
and obligations under this EASEMENT only to an organization that is 1) approved by CDFG and the
Service; and, 2) a public agency or a qualified organization at the time of transfer under section 170(h)
of the Internal Revenue Code of 1954, as amended (or any successor provision then applicable), and
the applicable regulations promulgated thereunder; and, 3) authorized to acquire and hold conservation
easements under California Civil Code section 815 et seq. (or any successor provision then applicable).
As a condition of such assignment or transfer, the Assignee or Transferee shall agree in writing that the
conservation purposes that this grant is intended to advance shall continue to be fulfilled [if applicable:
and that the Management Plan will be followed] In the event of the termination of GRANTEE's
existence, the rights and obligations of GRANTEE hereunder shall, by that fact itself, and without any
further action on the part of any entity, be deemed assigned to [Identify Entity; not the Service].
11.

SUBSEQUENT TRANSFERS
GRANTOR agrees to incorporate the terms of this EASEMENT in any deed or other

legal instrument by which GRANTOR divests itself of any interest in all or a portion of the Property,
including, without limitation, a leasehold interest. GRANTOR further agrees to give written notice to
GRANTEE and the Service at least fifteen (15) days prior to the date of any property transfer. The
failure of GRANTOR to perform any act required by this paragraph shall not impair the validity of this
EASEMENT or limit its enforceability in any way.
12.

ESTOPPEL CERTIFICATES
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Upon request by GRANTOR, GRANTEE shall within fifteen (15) days execute and
deliver to GRANTOR any document, including an estoppel certificate, which certifies GRANTOR's
compliance with any obligation of GRANTOR contained in this EASEMENT and otherwise evidences
the status of this EASEMENT as may be requested by GRANTOR.
13.

NOTICES
Any notice, demand, request, consent, approval, or communication that the parties

desire or is required to give to the others shall be in writing and either served personally or sent by first
class mail, postage prepaid, addressed as follows:

To Grantor:

To Grantee:

To the United States Fish and Wildlife Service:

[Anyone else]

or to such other address or the attention of such other officer from time to time shall designate by
written notice to the other.
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14.

RECORDATION
GRANTEE shall promptly record this instrument [if applicable: in accordance with

instructions for recordation contained in the biological opinion or HCP] in the official records of
[County(s) where property is located], California and may re-record it at any time as may be required to
preserve its rights in this EASEMENT.

15.

FUNDING
Grantor has provided [describe funding mechanism for maintenance of easement in

perpetuity] to Grantee [others that will be managing the easement] for the purposes of fulfilling all of
Grantor's obligations long-term operations and maintenance of the EASEMENT [under the
Management Plan/Habitat Conservation Plan/Biological Opinion]. Funding shall be transferred to the
appropriate transferee or assignee if the EASEMENT is assigned or transferred.
16.

GENERAL PROVISIONS
(a) Controlling Law. The interpretation and performance of this EASEMENT shall be

governed by the laws of the State of California, the Federal Endangered Species Act, and other
applicable Federal laws.
(b) Construction. Any general rule of construction to the contrary notwithstanding,
this EASEMENT shall be construed in favor of the grant to effect the Conservation Purpose of this
EASEMENT and the policy and purpose of California Civil Code section 815 et seq. If any provision
in this instrument is found to be ambiguous, an interpretation consistent with the purposes of this
EASEMENT that would render the provision valid shall be favored over any interpretation that would
render it invalid.
(c)

Severability. If any provision of this EASEMENT, or the application thereof to

any person or circumstances, is found to be invalid, the remainder of the provisions of this
EASEMENT, or the application of such provision to persons or circumstances other than those as to
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which it is found to be invalid, as the case may be, shall not be affected thereby.
(d)

Entire Agreement. This instrument sets forth the entire agreement of the parties

with respect to the EASEMENT and supersedes all prior discussions, negotiations, understandings, or
agreements relating to the EASEMENT.
(e)

No Forfeiture. Nothing contained herein will result in a forfeiture or reversion

of GRANTOR's title in any respect.
(f)

Successors. The covenants, terms, conditions, and restrictions of this

EASEMENT shall be binding upon, and inure to the benefit of, the parties hereto and their respective
personal representatives, heirs, successors, and assigns and shall continue as servitude running in
perpetuity with the Property.
(g)

Captions. The captions in this instrument have been inserted solely for

convenience of reference and are not a part of this instrument and shall have no effect upon
construction of interpretation.
(h)

Counterparts. The parties may execute this instrument in two or more

counterparts, which shall, in the aggregate, be signed by both parties; each counterpart shall be deemed
an original instrument as against any party who has signed it. In the event of any disparity between the
counterparts produced, the recorded counterpart shall be controlling.
IN WITNESS WHEREOF, GRANTOR and GRANTEE have entered into this EASEMENT
the day and year first above written.
(i)

Third-Party Beneficiary: Grantor and Grantee acknowledge that the Service

and CDFG are third party beneficiaries of this EASEMENT with the right of access to the EASEMENT
property and the right to enforce the terms and conditions of this EASEMENT.

Grantor:
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Entity
By:
Name
Title

Grantee:

Entity
By:
Name
Title

APPROVED AS TO FORM:

XXXX, Assistant Regional Solicitor
United States Department of the Interior
for U.S. Fish and Wildlife Service

Exhibit A
Map of Conservation Easement Area

Exhibit B
Legal Description of Conservation Easement Area

Exhibit C
Management Plan or Memorandum Outlining Management Plan
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FORM OF
NEIGHBORING LAND NOTIFICATION LETTER
Date
[Name of landowner]
[Address of landowner]
[City, State, Zip]
Re:

Neighboring Land Protections under the San Joaquin County Multi-Species Habitat
Conservation and Open Space Plan (SJMSCP)

Dear Ms./Mr./Mrs.:
As you may know, San Joaquin County has developed a comprehensive master plan (Plan)
for managing wildlife habitat in San Joaquin County pursuant to the California and Federal
Endangered Species Acts. Development and implementation of this Plan allows numerous
activities in the County to be carried out consistent with these endangered species laws.
Under the Plan, impacts to threatened and endangered and other sensitive species resulting
from development activities are offset by the preservation of important habitat areas as
Preserves. The Plan's Joint Powers Agency (JPA) was created by San Joaquin County and
the cities of Escalon, Lathrop, Lodi, Manteca, Ripon, Stockton, and Tracy, to acquire and
manage Preserves in accordance with the Plan. The JPA is planning to purchase a parcel of
Preserve land that is near your property located at:
[provide address/parcel number].
To address concerns that neighboring landowners like you may have about potential impacts
to uses of property that could result if species protected on Preserves become established on
their lands, the Plan offers neighboring land protections. Generally, such coverage is
intended to insure neighboring landowners that [select one: routine and ongoing agricultural
activities/aggregate mining activities underway as of the Plan's Effective Date on lands
identified for aggregate mining use by local general plans] on their lands will not be affected
if certain species covered by the Plan (Covered Species) that are found on adjacent Preserves
become established on their lands.
As a neighboring landowner, you are eligible to receive this coverage under the federal and
state incidental take permits issued to the JPA. The neighboring landowner coverage being
offered to you would authorize the incidental take of certain Covered Species that results
from (select one: routine and ongoing agricultural activities/aggregate mining underway as
of the Plan's Effective Date on lands identified for aggregate mining use by local general
plans) on that portion of your property located within one-half mile of the Preserves, and up to
ten miles from Preserves for the incidental take of foraging Swainson’s hawks. Such coverage
would last for so long as the JPA’s permit remains in effect and your lands continue to be
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used for (select one: routine and ongoing agricultural activities/aggregate mining underway
as of the Plan's Effective Date on lands identified for aggregate mining use by local general
plans). Based on a review of existing habitat and species data regarding your property, and
utilizing the elements outlined in section 5.4.4.3 of the Plan, the JPA has identified the
following areas/species which currently occupy your lands and are therefore are not
covered under the neighboring landowner provisions of the permits. Attached is a map
showing those portions of your property eligible for coverage under the incidental take
permits and the areas, if any, ineligible for coverage.
Copies of the federal and state incidental take permits, the Plan, and the Implementing
Agreement executed by County and cities, the U. S Fish and Wildlife Service and the
California Department of Fish and Game are available for your review at the San Joaquin
Council of Governments located at 6 S. El Dorado St., Suite 400, Stockton, CA.
__________ of the JPA is also available to answer any questions you may have about the
permits, Plan or neighboring landowner coverage. _____ may be contacted at (209)
_______.
If after reviewing the documents, you elect coverage under the federal and state incidental
take permits, please sign the enclosed “Certificate of Inclusion” and mail it in the enclosed,
postage-prepaid envelope to the address indicated below. Once we receive it, we will send
you a copy of the Certificate confirming your coverage under the permits.

Sincerely,

SJMSCP Joint Powers Agency
______________________________
_______________________________
_______________________________
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Form of
Certificate of Inclusion
Neighboring Land Protections
The U.S. Fish and Wildlife Service and the California Department of Fish and Game
have issued Permits to San Joaquin County, the cities of Escalon, Lathrop, Lodi, Manteca,
Ripon, Stockton and Tracy and to the SJMSCP Joint Powers Agency (JPA) under,
respectively, Section 10(a)(1)(B) of the Endangered Species Act and Section 2081(b) of the
California Endangered Species Act authorizing the incidental take of certain Covered
Species in accordance with the terms and conditions of the Permits, the San Joaquin County
Multi-Species Habitat Conservation and Open Space Plan (Plan or SJMSCP) and the
Implementation Agreement. Under the Permits, neighboring landowners who, at the time
Preserves are established by the JPA, own lands which are used for routine and ongoing
agricultural purposes or upon which aggregate mining is underway as of the Plan's Effective
Date on lands identified for aggregate mining use by local general plans and are located
adjacent to and within one-half mile of the SJMSCP Preserves (“neighboring lands”) and
who elect to be included in the Permits, are authorized to take covered Species incidental to
routine and ongoing agricultural activities or ongoing aggregate mining carried out on their
neighboring lands. Additionally, incidental take of foraging Swainson’s hawks will be
authorized for such lands within ten miles of Preserves. For purposes of the Plan and these
neighboring land protections, "routine and ongoing agricultural activities" all activities
undertaken on a farm or ranch for the purpose of producing or marketing any plant or animal
product for commercial purposes, unless otherwise excepted below and provided the
activities are consistent with the economics of agricultural operations. Routine and ongoing
agricultural activities do not include: conversion of agricultural land to a nonagricultural use;
timber harvesting activities governed by the State Board of Forestry; conversion of grazing
lands to orchards or vineyards; SJMSCP Permitted Activities listed in Section 8.2.1; Projects
not covered by the SJMSCP as listed in Section 8.2.2.1; or specific projects not covered by
the SJMSCP as listed in Section 8.2.2.2; installation of evaporation ponds; conversions to
wholesale nurseries; agricultural processing; farm labor camps; small animal raising; animal
feeding and sales; and trucking facilities.
As the owner of the “Covered Lands” as depicted on Exhibit ____, attached hereto
and incorporated herein by this reference, and during any period of time that you use the
Covered Lands for routine and ongoing agricultural purposes as that term is defined in the
Plan, you are entitled to the protection of the Section 10(a)(1)(B) Permit issued to the JPA
by the United States Fish and Wildlife Service and the Section 2081(b) Permit issued by the
California Department of Fish and Game with respect to any incidental take of the Covered
Species as identified in the Plan relative to the neighboring land protections on the Covered
Lands that results from (select one: routine and ongoing agricultural activities/aggregate
mining underway as of the Plan's Effective Date on lands identified for aggregate mining
use by local general plans). In the event that you change the use of the Covered Lands from
(select one: routine and ongoing agricultural activities/aggregate mining underway as of the
Plan's Effective Date on lands identified for aggregate mining use by
local general
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plans), incidental take coverage under the Permits will automatically cease. Such
authorization is provided as described in the Permits, Plan and IA. By signing this
Certificate of Inclusion, you signify your election to receive incidental take authorization
under the Permits in accordance with the terms and conditions thereof.
Coverage under the Permits will become effective upon receipt of the signed Certificate of
Inclusion by JPA. Should the land described above be sold or leased, the purchaser or lessee
must be informed so that they can obtain neighboring land protections from the JPA.
________________________
Signature
_________________________
Title (if any)
________________________
________________________
_________________________
Address
________________________
Phone

Received by the JPA:
_______________________________
(JPA Representative's Signature)
_______________________________
(Date)
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